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I. INTRODUCTION

The crime of attempt and the crime of conspiracy are
inchoate crimes designed to enable the state to strike
preemptively at criminal conduct before that conduct has reached
the point where a substantive offence has been committed.
Although the two crimes serve the same purpose, they present
different problems and issues for consideration. Consequently,

this course deals with the offences separatelytl

The paper is based on a review of the reported Canadian
and English case law up to May 1, 1986. Some reference is made to
other jurisdictions (e.g. Australia), however, a detailed review

oo

of the law in those jurisdictions has not been undertaken.la

II. CONSPIRACY

A, Criminal Code Provisicons

There is no definition of the word conspiracy in the

Criminal Code.2 Several sections of the Code which create crimes

make it an offence to agree or to conspire to commit a particular
act or acts. For example, Section 109 makes it an cffence for a

justice to accept or agree to accept money with intent to



interfere with the adﬁinistration of justice. For other examples,
see Seclion 110{ (frauds upon the government), Section 109,
(bribery of a judicial officer), and Section 383 (payment of
secret commissions). These sections €quate an agreement to do the
prohibited act with the actual doing of the prohibited act. The
substantive offence created by those sections is committed upon

the making of an agreement to do the prohibited thing.3

In contrast to the examples referred to above, most of

the sections of the Criminal Code which create ¢crime speak in

terms of the actual doing of the prohibited act, and do not
expressly prohibit agreements to do those acts. Agreements of

this nature are made crimes by section 423 of the Criminal Code.

s

Section 423 underwent significant amendment in December of 1985.4
For comparison purposes, the previous sections and the present

sections are set out side by side below:

423.(1) "Except where otherwise expressly
provided by law, the following provisions
apply in respect of conspiracy, namely

S.C. 1985 C. 19, . 62 (in
force as of December 1585)

R.S.C. 1970 Chap C~-34

(a) every one who conspires (a) every one who conspires
with any one to commit with any one to commit

person to be murdered, person to be murdered,
whether in Canada or not, whether in Canada or not,
is guilty of an indictable is guilty of an indictable
affence and is liable to offence and is liable to a

)
)
}
)
)
murder or to cause another ) murder or to cause another
)
)
)
)
imprisonment for fourteen ) maximum term of




(b)

(c}

(d)

!
w
i

years;

everyone who conspires
with any one to prosecute
a person for an alleged
of fence, knowing that he

did not commit that offence,

is guilty of an indictable
offence and is liable:

(i)

(ii)

to imprisonment for
ten vears, if the
alleged offence is one
for which, upon con-
viction, that person
would be liable to be
sentenced to death or
to imprisonment for
life or for fourteen
years, or

to imprisonment for
five years, if the
alleged offence is one
for which, upon con-
viction, that person
would be liabrle to
imprisonment for less
than fourteen vears;
and

fRepealed. 1980-81-82,

Ce.

125, s. 23]

every one who conspires wit
any one to commit an indict
able offence not provided
for in paragraph (a), (b)
or (c) is guilty of an
indictable offcnce and is
liable to the same punish-
ment as that to which an
accused who is guilty of
that offence would, upon
conviction, be liable.

i i i i i i i =l i . T N NP N P

imprisonment for life;

No change.

No change.

(e)

every one to conspires

. with anyone to commit an

of fence punishable on
summary conviction is




No. equivalent. guilty of an offence
punishable on summary

conviction.

(2) Every one who conspires
with anvone;

(a) to effect an unlawful
purpose,; or

Repealed.

(b) to effect a lawful purpose
by unlawful means, is
guilty of an indictable
otfence and is liable to
imprisonment for two years.
1953-54, ¢. 51, s. 408,

Tt Nt g Nt Mgt Nt Vgt Na™ gt v Nt Vgt Nt it VN gt aaget

Repealed.

Before looking at each subsection, it must be stressed
that while section 423 makes it an offence to conspire to commit
crimes, it does not define conspiracy.® One must explore the case

law in search of a definition.

Section 423(1l)(a) makes it an offence to conspire to
commit murder. The recent amendments increase the maximum penalty
from 14 yeérs to life imprisonment. As a general rule,
conspiracies to commit indictable offences are punishable by the
same maximum term of imprisonment as is the substantive offence
invoivedaﬁ‘ The amendmenﬁ to section 423(1)(a) makes the
punishment for conspiracy to commit murdér, consistcnt with this

general rule.



Section 423(1)(5) prohibits conspiracies made in Canada
where the murder is to take place outside of Canada. It does not,
however, appear to extent to cases where both the agreement and
the location of the intended murder are outside Canada.’?! This
interpretation of the territorial parameters set out in section
423(1)(a) is consistent with those found in section 423(3) and

423(4}). {5ee infra)

Section 423(1)(b) was ndtaffected by the amendments.
That section prohibits malicious prosecution and parallels the

earliest conspiracy statutes which punished false indietments.8

Section 423(1l)(d) is also unchanged. This is the
section which prohibiténall conspiracies to commit indictable
offences. Most conspiracy charges including those alleging
conspiracies to breach other federal statutes are laid pursuant to

this Section.

The major change made by the recent amendments is the
repeal of section 423(2). The section, commonly referred to as
common—law c¢onspiracy, prohibited agreements to effect an unlawful
purpose by unlawtul means, and agreements to effect a lawful
purpose by unlawful means. The breadth of the prohibifion created
by the former section 423(2) was uncertain.? The section was much

criticized as an unwarranted and vague extension of the criminal



law sanction into areas which were otherwise not subject to
criminal legislation.l9 The section was seldom resorted to by the
prosecution and it can be safely said that it will not be missed

in our Criminal Code.ll

The section has been partially replaced by section
423(1){e). That section makes it an offenée to conspire or to
commit an‘offence punishable on summary conviction. - The crime
created by section 423(1)(e) is itself a summary conviction
offepce. The new section clearly applies to all summary'

conviction offences created by the Criminal Code.l2 On its plain

reading, it would also appear to apply to all summary conviction
otfences created by other tederal legislation. The section should
not, however, be taken as including summary conviction offences or
their equivalent created by provincial legislation. 1In Ontario,
for example, there is no such thing as a summary conviction
offence, therefore, on a literal reading of section 423(1)(e), it
can have no appiication to offences created by provincial
legislation in Ontario.l3 Furthermore, it seems an unwarranted
extension of the criminal law power to make all agreements to
vioiate provincial regulatory offences, criminal offences. §f it
18 necessary that such agreements be prohibited, the provincial
legislation empowered to regulate coﬁduct in the area in question
can prohibit the waking of such agreements. If section.423(1)(e)

is interpreted as referring only to offences created by federal



legislation, then it is a marked improvement over the former
section 423(2). If, however, as some have suggested, the
reference in 423(1)(e) to summary conviction offences includes
provincial offences,l4 then one of the problems which plagued the
old section remains, that is, does it reach all provincial
offences or only those offences which have a criminal law like
content.l5 The words of section 423(1)(e) do not admit of any
differentiation between types of summary conviction offences. If
the section reaches provincially created summary conwiction
offences, then it must reach ail of them. This is not desirable
and, as argued above, can be avoided by limiting the section to

federally created summary conviction offences.

B. The Elements of the Offence

Conspiracy, like all true criminal offences, consists of

the doing of a prohibited act (the actus reus) by a person or

persons who have the requisite culpable mental state [the mens

real.l® The Criminal Code does not define either aspect of the

crime of conspiracy. Juries are repeatedly told that the crime
consists of aﬁ agfeeﬁent by two or more persons, who have an
intention to cafry out the agreement. Until recently, Canadian
courts did little to amplitfy these instructions. The absence of
aﬁy statutory or judicial definition of the concept of an

agreement as it applies to the crime ot conspiracy gives the



of fence an uncertain breadth which poses problems to both
prosecutors and defence counsel. Prosecutors cannot be certain as
to the propriety of an allegation of conspiracy nor as to how that
allegation should be framed whern there is uncertainty as to what

constitutes the actus reus of the offerce.l? Similarly, those

defending accused charged with conspiracy can hardly mount an
effective defence when it is not clear what the Crown must prove
in order to establish the allegation.l8 It therefore becomes
essential to provide as concise as is possible definition of the

word agreement as it applies to conspiracy.

(1) The Actus Reus

As indicated above, the essence of the effect of
conspiracy is an agreement by two or more people to commit a
crime. Acts in furtherance of the commission of the crime agreed

upcn, or the commission of the crime itself, do not form part of

the actus reus of the agreement, although they no doubt provide
evidence of its existence.l9 Consequently, if A énd B agree to
commit robbery, but in the end are able to appropriate the
victim's property without resort to violence or threats of
violence, they are still guilty of conspiracy to commit robbery
even though they eventually committed theft.20 1¢ is important to
note, however, that the object of the agreement must be the

commission of an ottence.2)l If the conduct agreed upon by the



parties is not criminal, then the actus reus has not been

committed even though the parties may believe their conduct to be

criminal.242

The act of agreeing is itself a mental process, and must
be distinguished from other closely related activities which do

not constitute the actus reus of a conspiracy. An intention by

one party to- join with other parties in the cummission of an
otfence is not an agreement.23 Similarly, if B unilaterally
decides to assist C in the commission of an offence,. there is no
agreement.24 Participation in a joint venture or common design is
not the equivalent of an agreement, although it affords evidence
of the existence of an agreement.Z?”

The act ol agreement must also be distinguishable from
those acts whicnh proceed the formation of the agreement.
Discussions and negotiations and consultation may culminate in an
agreement, and certainly afford evidence of an agreement but they
do not constitute an agreement.2°2 It will be a question of
fact whether a particular relationship has passed beyond the
preliminary stages of discussion and negotiation to agreement. If

an daygreement to effect a criminal object to arrive at, the actus

reus exists even if all of the details of the plan have not been

agreed upon.25b
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By way of a further "negative" definition of agreement,
it can be safely said that the agreement need not be express. An
implied or tacit agreement between two or more parties constitutes

the actus reus of a criminal conspiracy.2® There must, however,
y

be some communication either by word or deed between the parties
which provides the basis of the agreement. It flows from the
conclusion that the agreement may be tacit or implied, that the
‘notion of égreement as developed in contract law cannot be

eftfectively transplanted into the criminal field.27

The immediately preceding paragraphs are of some
assistance in determining what constitutes a criminal agreement.
They are, however, of limitgg assistance in that they are negative
definitions. From them we learn that certain conduct does not
constitute an agreement. We learn that certain things are not
essential to the existence of an agreement. The more difficulg,
and the more important task is to provide a positive definition of
a criminal agreemént; There are two possible positive defini-
tions. According to one, if B and C agree to a course of conduct
which 1f carried out will to the knowledge of both B and C result
in the commission of crime "X", then B and C have conspired to
commit the crime "X". This definition can be described as the
"mutuality of cbnduct” approach to the concept of agreement. This

approach finds statutory recognition in England where by virtue of
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section l{l)(a} cf theVCriminal Law Act, 1977 {as amended by the

Criminal Attempt Act, 198l) conspiracy is defined as:

"if a person agrees with any other person or
persons that a course of action shall be
pursued which will necessarily amount to or
involve the commission of any offence or

of fences by one or more of the parties of the
agreement it the agreement is carried out in
accordance with their intentions, is guilty of

conspiracy to commit the offence or ocffences
in question" .28

The other definition focuses on the object of the
agreement, rather than the conduct directed toward the achievenment
of the object. This view is concisely put by Professor McKinnon
when he describes the act ot agreeing as requiring:

"an agreement to participate together in_the
cdoperative pursuit of a common object".
[emphasis added]

This approach is conveniently described as the "mutuality of

object” approach to the concept of agreement.-

The difference between the two approaches set out above
is best demonstrated by an example. Assume B and C agree that B
will provide C with certain drugs. B knows that C intends to
export those drugs to another country. On those facts élone.

according to the mutuality of conduct approach, B and C have
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conspired to export the drug. If, however, the mutuality of
object approach is used, then the Crown would have to prove beyond
a reasonable doubt that B had actually agreed to the exporting,
that 1is that it was a common objéct vis-a-vis B and €. In most
cases, this would require proof that B had some stake in, or
interest in the exporting. A recent Australian case describes
this requirement as demanding "a commitment" to the

plan.29a

Clearly, the mutuality of conduct approach casts the net
of criminal conspiracy much wider than does the mutualitf of
object definition. The mutuality of object approach however does
not effect potential liability as an accessory to the commission
Of the substantive offence,. if that offence is committed. In the
example above; 1if the drugs are in fact exported by C, B would in
all likelihood be a party to the commission to that offence, by
virtue of Section 21 or 22 of the Code.30 The rationale for the
crime of conspiracy rests in the special danger that joint wills
bosé to the commonwealth.3l The mutuality of object approach
focuses on that aspect of the joint behaviour and is consistent

Wwith the raison d'etre of the crime.

Canadian case law affords support for both approaches
and until recently made no distinction between the two. One

interpretation of the majority judgment of the Supreme Court of
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Canada in R. v. Sokoloski32 provides a classic statement of the
mutuality of conduct approach to a definition of agree-—

ment .32a Subsequent appellate decisions in British Columbia

have adopted that interpretation of the case.33 The later
decision of the Supreﬁe Court of Canada in R. v. Cotroni34 however
brovides strong support:for the mutuality of object approach.
Cotroni makes no reference to Sckoloski.  The Court has not

considered the question since Cotroni.

‘There remains however uncertainty as to the appropriate
approach. R. v, Kelly33 decision of the Saskatchewan Court of
Appeal represents the full flowering of the mutuality of object
approach. In that case S offered to sell narcotiecs to K. K
agreed to purchase those narcotics. S knew that K intended to
resell those narcotics. The Court held that K could not be
convicted of conspiracy to traffic in narcotics with S. The Court
held that while S had committed the substantive offence of
trafficking, and K intended to commit that offence, there was no
agreement to act in concert towards the pursuit of that offence as
a common goal. Kelly has been criticized,36 but given a
‘definition which emphasizes the need for a mutual criminal‘object
it seems correctly decided. S had no interest in, or concern with
K's subseguent conduct. The scope of the agreement is limited to
the immediate transaétion between S and K and does not encompass

K's plans for the drugs once they are in his possession. The
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immediate transaction, while an act of trafficking by S does not

involve object which is mutual between S and K.

The case of R. v. Hunter37 stands in contrast to the
approach taken in Kelly. TIn that case H and G agreed that H would
acquire cocaine and that G would arrange for its distribution. G
in turn arranged for the distribution through one Anderson. In
fact Anderson intended to "rip off" H and G and to distfibute the
cocaine for his own benefit only. The Court had no difficulty
finding a conspiracy to traffic in narcotics between H and G.

With respect to Anderson the Court said

"The evidence established is that he
(Anderson) intended to 'rip off' Hunter and
Goshinman and ther& is no evidence that he
intended to distribute the cocaine for their
benefit or in furtherance of an agreement with
them. On the contrary he obviously intended
to distribute it for his own benefit....In my
view Anderson's intention to 'rip off' is
entirely separate from the agreement that the
evidence established existed between him,
Hunter and Goshinman to achieve the common
design of the illegal distribution of
cocaine."38

The result in Hunter suggests that one may conspire with
another although one's goal is entirely opposed to that of one's
alleged fellow conspirator. The result seems in direct conflict
with Cotroni, although that case was cited earlier in the Hunter

judgment on a different point. The Court in Hunter viewed the



~15-

fact situation set out above as raising a problem relating to
Anderson's mens rea. While this is no doubt true the Court does

not recognize the facts as also raising an actus reus problem. If

Hunter is taken as speaking to the actus reus required for

conspiracy it holds that the actus reus rests in an agreement to

commit the same criminal offence, regardless of whether that
offence is to be committed as part of a mutual or common goal or
as part of a scheme to defeat the goal of the other alleged
conspirators. This result stretches even the mutual conduct
notion of agreement since Anderson's intended conduct was

adversarial to that agreed by H & G.39

Appellate decisions in Canada subsequent to Cotroni
while revealing some confusion as to the distinction between the
two approaches, have in the B supported the mutuality of object

approach.3ga In R. v. Mcnamara et al40 the Ontario Court of

Appeal appears to have taken the mutuality of object approach one

step further. In that case the Court held

"Conspiracy is more than common intention. It
cannot exist without the consent of the
wrongdoers and their agreement to cooperate in
the attaining of the evil end."4l

According to McNamara the parties must not only agree to

a specific "evil end" as opposed to merely a course of conduct
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which produces that end, but thcy must also agree to cooperate in
the achievement of that end. This suggests that a person who
agrees to the "evil end" but is to play no part in achieving it is

not a conspirator.

The requirement of mutual cooperation referred to in
McNamara was in turn extended by the trial Judge in R. v. Taylor
et al.42 In that case he held that Taylor's agreement to assist
in steps preparatory to the commission of a robbery with knowledge
that a robbery was intended by the other parties to the agreement
did not make Taylor a party to the agreement to rob when he did
not intend to participate in the robbery. Taylor is criticized by
Mr., Frankel a proponent of the mutuality of conduct appreoach to
conspiracy;43 however even ;ﬁ the mutuality of object approach the
directed verdict in Taylor seems inappropriate. If a person
agrees to do things which are preparatory to the commission of a
robbery with knowledge that others who are privy to ghe agreement
will commit the actual robbery then surely there is ample evidence
for the jury to déténnine whether that person had also agreed to

the commission of the robbery. The participation requirement

canrnot be limited to participation in the actual actus reus of the

crime.44 His agreement to do acts which are preparatory to the
actual offence combined with his knowledge of the ultimate

intended end provides evidence that he has consented to the
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agreement to rob, and also agreed to cooperate in the attaining of

that end.

Given the state of the case law a definitive definition
of agreement cannot be provided. The better view and the one
which holds away in most recent cases45 is that a conspiracy only
exists where the parties agree to act in concert in pursuit of a
common c¢riminal objective. Knowledge by one party that the other
party intends a particular criminal objective cshould not
suffice. 452 Knowledge of the criminal object is not. the
same as adherence to that object. One agrees to an object, only
where both parties adopt that object as their object so that there
exists a common purpose between the parties to the agreement.

It is readily apparent that the approach to the

definition ot agreement favoured above limits those acts which

will constitute the actus reus of conspiracy_to cases where the
parties have the required common and mutual object. The approach
does not however necessarily narrow the ambit of criminal
liability where a substantive offence has been committed. A
person who agrees to conduct which he knowé'will necessarily
result in the commission of a substantive offence by the other
party to the agreement will in all likelihood-be an accessory to
the commission of that substantive offence and liable for the

offence under section 21{(l) or 21(2) of the Criminal Code.%6 A
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limited definition of the actus reus of conspiracy will not
toreclose the prosecution of offenders who enter inteo agreements
which facilitate the commission éf crimes, but rather it will
change the focus of the prosecution from an allegation of
conspiracy to an allegation of accessorial liability for the
substantive offence. This change in focus would have the salutory
atfect of discouraging_conspiracy charges where the essence of the
case is the commission of a substantive offence in furtherance of

a common design.47

(2) Dbefining the Object of the Agreement

Assuming the actus reus of conspiracy requires that the
parties have a mutual objeéi one must then ask how is the nature
and scope of that object determined. Some agreements have a very
general criminal object with few or any details or specifics
provided. Others-may agree to a very precise and particular
agreement. Upon reflection it is apparent that the question is
not what is the object of the agreement entered into by the
accused but rather what is.the object alleged by the Crown. The
criminal law is concerned not with whatractually happened, but

with proof beyond a reasonable doubt of what the Crown alleges

happened.
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The real questions for the purpose of prosecuting and defending

conspliracy allegations are
What is the object alleged by the Crown;?

Has the object alleged by the Crown been
established vis-a-vis each accused beyond a
reasonable doubt?

 One determines the object alléged by the Crown primarily
by an examination of the pleadings i.e. the indictment, any
particulars provided by the Crown or ordered by the Court, and by
examining any further description of the object provided by the
Crown in her opening address. Given the requireménts of section

510 of the Criminal Code48 and the availability of particulars

pursuant to section 516 of the Criminal Code4? the object alleged

by the Crown will seldom be the commission of an indictable

offence Simpliciter.50 Normally the criminal objective will be

described in terms of time, place, means and participants.®l Some
indictments despite a refereﬁce to the factors referred to above
allege a very far reaching agreement. Indictmenté containing very
generalized conspiracy allegations are common in cases involwving
conspiracies in relation to drugs, and in also conspiracies
alleging fraud.®2 If the Crown alleges a far reaching conspiracy
then the Crown must prove that each accused adhered to that far

reaching agreement.23 Proot that X agreed to one aspect of the
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far reaching scheme will not suffice to convict on the broader
charge. Some cases suggest that participation in part of the
larger scheme combined with knowledge of the existence of the
larger scheme will suffice to support a conviction as a party to
the larger scheme.®4 This may be the case if the actus reus
involves only agreement to a mutual course of conduct, but if
there must be a mutual object then mere knowledgeﬂof the wider
object will not suffice.?> Rather the accused must agree to that
under object and héve a stake in that wider adopt it as his

object.

It will often be very difficult for the Crown to
determine whether a particular accused was party to the widel
scheme or just to part of {E. In those cases the Crown is well
advised to lay alternative conspiracy counts with one count
alleging the wide conspiracy and the other alleging a conspiracy
with a more specific object.56 1If alternate charges are laid, an
accused whe is found to have been party.to only one aspect of the
larger criminal object will'not escape conviction. On the other
hand, if the Crown chooses to charge a conspiracy with a more
specific criminal object then an accused cannot escape liability
by arguing that he was party to an agreement that encompassed that
specific object but went well beyond it.57 1t is no defence to

charge a conspiracy to say that one was party to a much larger
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conspiracy than that alleged by the Crown as long as the agreement

alleged is in fact proved.

The object of a criminal conspiracy involves the
commission of an offence as described in the indictment.
Different agreements will h%ve different dcgrees of specificity.
One ¢group may agree to go out and "do bad" while another may agree
to a specific detailed plan relating to a. very specific criminal
object.58 Both types of agreements are subject to prosecution as
criminal éonspiracies, however, if the Crown charges the very
general conspiracy, the Crown must prove participation in that
general conspiracy.>? On the other hand, if the Crown alleges a
very specific conspiracy, then the details which establish that
specificity must be brought home to each accused for a conviction
to follow.60 If two or more groups of people agree to the
commission of the same offence during the same time period with
some of the people being parties toc more than one of the
agreements; it does not follow that all of the individuals are

parties to a single conspiracy.6l

Gerakitey552 provides an example. G and H, along with

nine others, were charged with a single conspiracy to defraud nine
insurance companies. On the evidence, it was apparent that G and
H were at the center of the zlleged conspiracy. The other nine

individuals were approached separately by H to file the necessary
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claims with each of the nine targeted insurance companiés. On the
evidence, it appeared that the nine individuals approached by H
were unaware of the other individuals being approached to file
claims with other companies. His Honour Judge Brennan of the
Australian High Court indicated that the identity and scope of a
conspiracy was to be found in Qhat the bonspirators agreed to. He
held that none of the nine individuals had agreed to anything
other than the making of én individual false claim. Therefore,
they could not properly be charged with the wider conspiracy.
Judge Brennan was, however, of the opinion that G and H could
properly be charged with the wider conspiracy. Chief Justice
Gibbs, however, went one step further and held that even with
respect to G and H there was no overall conspiracy to defraud the
nine insurance companies, but rather nine conspiracies to approach
individuals to defraud a particular insurance company. His Honour
pointed ocut that the Crown had alleged a general and overall
conspiracy, and therefore had to establish that general and
overall conspiracy to convict anyone of the offence charged. 1In
his opinion an agreement between G and H to approach nine other
independent of each other, was a different than an agreement

between G and H to defraud all nine insurance companies.

Once it is recognized that the object of the particular
conspiracy alleged is determined by reference to the pleadings and

the Crown's opening, it must also be recognized that not every
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term of the alleged agreement must remain static for the
conspiracy to continue to have the same object.63 As long as the
nature and scope of the agreement remain the same, the terms may-
change without changing the object of conspiracy. Lt X and ¥
agree to bribe a judicial officer, and subsequently Z also agrees
to the same thing with X and Y, there may be a change in the terms
or sepcifications of the agreement, 1i.e., a party has been added,
but there has been no change in the object. The same result
occurs if one party drops out during the continuation of the
agreement.64 Whether a change in the term of the agreement
affects the object of the agreement will depénd on the nature of
the change, and the nature ot the object alleged by the Crown. If
the variation in the term alters the nature of the object agreed
upon, then the variatidn has produced a different agreement.65
Further, whether the Crown is required to prove a particular term
alleged as part of the object of the agreement will depend on

whether that term is essential to proof of the object itself.66

Ce Agreements with More than One Crime as
Their Object: Multiple Object Conspiracies

One conspiracy may involve the commission of several
crimes, and a conspiracy count which alleges more than one
criminal object is not per se duplicitous. For example, an

indictment which alleges in one count a conspiracy to steal and to
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possess stolen property does not offend S.510(1) of the Code.

Canadian Case Law suggests that the actus reus with respect to any

two conspirators need encompass only one of the criminal objects
alleged.®7 Lf X agrees to commit theft with the knowledge that the
agreement also encompasses the possession of stolen property by
others who are party to the agreement, then the weight of
authority suggests he is guilty of conspiracy to commit theft and
to possess stolen property.68 The exact nature.of the "knowledge
requirement” referred to above will be dealt with in more detail

in the mens rea part of this paper.

in R. v. Patterson et al,®9 Martin, J.A. for the

Ontario Court of Appeal, accurately summarized the current state

of the law. He said:

"A single conspiracy may have more than one
illegal object and it is proper to allege in
one count a conspiracy to commit several
crimes. If the prosecution proves a
conspiracy to do. any one of the prohibited
acts alleged in the indictment as the objects
of the conspiracy, that is sufficient to
support a conviction".70

One can, however, question the validity of this
proposition if a mutual object is reguired. It the Crown alleges
a3 the object of a conspiracy several crimes, then it seems that

the crimes as a whole should be taken as the unlawful object
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alleged and that proof of agreement to that overall unlawful
object should be required. If proof that an accused agreed Eo a
single tfansaction of fraud is not sufficient to establish his
participation in an agreement to commit several acts of fraud,
then why should proof that an accused agreed to one crime suffice
to convict him of a conspiracy alleging several criminal objects
of which the crime he agreed to is only cne. An agreement tao
commit several crimes even though one may flow from the other is

very different from an agreement to commit all of those crimes.

The current state of the Canadian law creates a problem.
Assume X, Y and Z are charged with conspiracy to steal and possess
stolen property. Assume the Crown establishes that X and Y agreed
to commit theft, and that X and 2 agreed to possess stolen
property after the theft was completed. Also assume that Y was to
play no role beyond the commission of the theft. Y¥Y's object is
limited to the theft, while Z's object is limited to the |
possession. They have no mutual object. If ¥ and Z were charged
witﬁ conspiracy to commit theft, or conspiracy to possess stolen
property, they would have to be acquitted. Why then should they
be convicted if charged with conspiracy to commit theft. and tc
possess stolen property. The fact that each has agreed to one
part of the criminal plan with the same person, i.e. A, does not

give ¥ and 2 any mutual object.70a
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A further problem with the conspiracy allegation that
alleges more than one criminal object occurs with respect to
sentence. The accused are liable to whatever maximum punishment
can be opposed for the substantive offence. The substantive
offences alleged as put of a single criminal object of the
agreement may carry different‘penalties. If the jury simply
returns a verdict ot guilty, how is the trial judge to determine
which substantive offence is to provide the bench mark for
sentencing with respect to the conspiracy. This problem becomes
particularly acute where one of the substantive offences alleged
as the object of the conspiracy carries a minimum punishment {e.qg.
imporcing a narcotic).71

A rule which would require that an accused actually
agree to each criminal object alleged in an indictment charging a
single conspiracy with multiple criminal objects would not make
the prosecutioh of such criminal enterprises any more difficult.
The Crown would be entitled to lay one count of conspiracy
alleging agreement with respect to all of the criminail objects and
§ubsequent alternative counts of conspiracy alleging agreements
éncompassing one or more of the criminal objects alleged in the
broader count. 1In the example used above, the Crown could charge
X, ¥ and Z with conspiracy to steal and possess stoleﬁ property, a
second count wo'lld charge X and Y with conspiracy to steal, and a

third count would charge X and 2 with conspiracy to possess stolen



Lyt

property. An indictment so framed would allow the jury to render'
a verdict which truly reflected the scope of each accused's

agreement.

One must distinguish cases where the indictment alleges
a single agreement to commit more than one criminal offence, from
cases where the indictment alleges an agreement to commit a single
of fence, but evidence of an agreement to commit other offences is
relevant to proof of the agreemént to commit the single offence
alleged.72 In the latter situation, the subsidiary or second
agreement does not form part of the object of the conspiracy
alleged in the indictment. Evidence relating to that second or
subsidiary conspiracy will be admissible if it is relevant to any
of the facte to be provig in connection with the conspiracy
alleged. Admissibility of the subsidiary conspiracy will be
determined according to the normal rules of evidence which provide
for the admissibility of "other crimes" evidence if it is relevant
for a purpose other than to show the criminal propensity of the

accused. /3

D. The Completion and Termination of the Actus Reus

A criminal agreement may come into existence before or
during the commission of the offence which is the object of the

agreement.’4 Most cases allege an agreement which existed prior
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to the actual commission of the substantive offence. However in
theory, although it may be difficult to prove, if X commences the
commission of a criminal offence and Y joins him during the
commission of that offence, the two can be said to have conspired
if by their mutual acts there is affirmation of an agreement to

commit the crime which is under way.7’>

The actus reus of conspiracy is complete at the point

where the agreement is made. It does not terminate at that
point.?6 The actus reus of conspiracy continues as long as the
agreement remains alive. Consequently individuals may adhere or

join an ongoing conspiracy. They are participants in the same

actus reus as those who agreed at the inception unless their
joining of the agreement chénges the very object or purpose of the

agreement.’7

Since the actus reus of conspiracy is complete upon the
making of the agreement, assuming one has the necessary mental
state, subsequent withdrawal from the agreement does not provide a
defence to an allegation of conspiracy.’?8 It may of course make
proof of participation in the agreement difficult and failing that

it will no doubt mitigate sentence.

Having determined that the actus reus of conspiracy is

complete upon the making of the agreement and yet continues while
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the agreement remains alive the question becomes what "kills" or
terminates an agreement? This determination is a factual one and
will depend in large meésure on the objécts'of the conspiracy
alleged. The following events will however terminate a

conspiracy:

Abandonment of the object of the conspiracy by
all but one of the conspirators/

A change in the law which makes the object no
longer unlawful.80

Detection and police intervention.8!

The successful completion of the objects of
the conspiracy.8¢

The fixing of the termination point of a conspiracy has

several important ramifications for example;

Acts and declarations which occur after the
termination of the agreement are not
admissible pursuant to the co-conspirator
exception to the hearsay rule.

Once an agreement is terminated it cannot be
"joined" by new parties.

Acts which occur after the termination of
conspiracy cannot be used to support a claim
or venue {see below)

In rare cases where a limitation period
‘applies it will run from the termination point
of the conspiracy.
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In some cases it would be difficult to determine the
exact termination point of a coﬁspiracy. If the criminal object
alleged is itself a continuing offence eg. possession of stolen
property, then it becomes difficult to say that the object of the
agreement is achieved at the point possession is taken.83 It may
well continue as long as possession continues. Furthermore the
particulars or specifics provided by the Crown may give the
conspiracy a prolonged life. For example the Crown may allege an
agreement to commit an ongoing series of offences, or the same
offence a number of times. In such cases the agreement is not
terminated by the successful commission of the substantive offence
on one occasion. American case law dealing with cases where the
prosecution has alleged an ongoing conspiracy require that there
be a "continuity of cooperéfion to produce the object" for the
conspiracy to remain in effect .84 Consequently if A and B agree
to put A in possession of stolen property and there is no evidence
of cooperative conduct beyond the initial fixing of A with
possession then according to this rule the conspiracy is
terminated at that point although A clearly continues to commit
the substantive offence of possession as long as he has the

property.

{1) The mens rea

The mens rea of conspiracy consists of
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knowledge of the existing facts or an awarencss of the
intended future existence of the facts which constitute

the criminal object contemplated by the agreement.85

- An intention that the object of the agreement will be

achieved.aﬁ

1t 'is easier to begin with an analysis of the second of

the two requirements described above.

a. The Intention to Achieve the Object of the Conspiracy

In R. v. O'Brien87 the majority of the Supreme Court of
Canada held "there musglexist an intention to put the common
design into effect".88 If an indictment alleges that X and X
agreed to commit an indictable of fence the Crown must prove in
order to convict either A or B or both, that both A and B intended
to carry out the agreement; that is that they intended to achieve
the criminal object of the agreement. If B only pretended to
agree then he is not guilty of conspiracy. Nor is A, Conse-
quently if one of the parties to a two party conspiracy is an
undercover peolice officer, then the other party cannot be
convicted of conspiracy, since the undercover officer did not

intend to achieve the criminal object of the conspiracy.B89 It

should follow that if one of the parties to a two party conspiracy
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does not intend to mutually aﬁhieve the object of the conspiracy
with the other party, but rather intends to achieve his own
purposes, perhaps to the detriment of the other party that there
is no conspiracy between the two parties. This would seem to be
the essence of the judgment in Cotroni.%0 At least one case
subsequent to Cotroni has howeﬁer held that the intention of one
party to "rip off" the cther parties to the agreement does not
provide a‘defence to the party who intended to cheat its supposed
fellow conspirators.%l This result is just, but it is submitted

incorrect,

The party to the two party conspiracy who intends to

,,,,,

attempted conspiracy.92

it ﬁhe conspiracy involves more than two parties then
all of those who had the necessary intention to achieve the
unlawful object can be convicted despite the fact that one of them
did not have that intention. For example if X, Y and Z are
alleged to have conspired to commit arson and 2 is not brought
Sefore Courts but the evidence establishes that he and Y fully
intended to achieve the unlawful object, although X did not, then

Y is properly convicted.93
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The reguirement that the parties intend to achieve the
unlawful object of the agreement does not mean that they must know
that the object was against thé law. As with all criminal
offences ignorancé of the law is no excuse.94 What they must
intend to achieve is the object. Its characterization as criminal

or non-criminal is not relevant to their liability.

Suppose two individuals enter into an agreement. They
know that as a result of that agreement the commission of an
offence is probable although the specific purpose of the offence
is not the commiésion‘of an offence. They foresec the commission
of the offence as a possible or probable but not certain
consequence of their agreement. They can be sald to be reckless
as to this eventuality.gé
On one view, if recklessness as to the conseguences of one'’s act
will suffice for liability on a Substantive offence, then
| recklessness as to the product of the agreement will suffice to
establish the gggﬁlgggrof conspiracy to commit that
of fence.?3@8  Others have argued?® and some Courts have held,
that recklessness has no place in the law of conspiracy.?7 This
view is consistent with the mutuality of object approach to the

definition of the scope of the actus reus. These writers and

cases argue that a true agreement requires a decision to mutually

work towards a specific goal. In R. v. Salvage and Morgan the
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Court of Appeal, Criminal Division in England held that on a
charge of conspiracy to obstruct justice, it was not enough to
show that the acts were done intentionally, and that they would
tend to pervert the course of justice, but rather it must be shown
that the parties had the specific intention to achieve that goal
when they entered into the agreement which produced the acts in

guestion.98

The decision of the Quebec Court of Appeal in R. v.

. Lessard provides another example on the rejection of any notion of
reckiessness as applicable to the mens rea conspiracy. In that
case Lessard had agreed with members of a motorcycle gang that
they would "do something™ and in the same discussion there had
been talk about burning a particular building owned by the
employers with whom Lessard and others were in a contract dispute.
The parties agreed to do something and Lessard recognized that it
could involve arson. The Court held that Lessard's agreement that
something should be done, combined with his knowledge that it
could involve arson was not sufficient to render him a party to an
agreement Lo commit arson. The Court specifically rejected

recklessness as a basis for liability.?%

Several arguments compel the conclusion reached in
Lessard. First, the Supreme Court of Canada has clearly esta-—

blished that it has no role in allegations of attempt to commit
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substantive offences.l00 |f an accused cannot be convicted of
attempted murder based on a reckless disregard for the effect of
this acts, then it seems inconsistent that he should be convicted
of conspiracy to commit that same murder because he entered into
an agreement with that same state of mind.l0l Secondly, the
concept of recklessness as a basis for criminal 1iability.is an
expansion of the traditional regquirement of true intention as a
basis for fixing criminal liability. The expansion is arguably
merited where the individual's conduct has produced the public
harm occasioned by a substantive oftence. The further removed
one's conduct is trom the actual completion of the offence, the
less cogent becomes the argument that an intention short of a true
criminal intention should support the imposition of a criminal
sanction.102 Third the notion of a reckless agreement is a
peculiar one. How can there be a meeting of minds with respect to
a possible or probable future event. A consensus or meeting ot
the minde indicates a determination that a particular object

should be achieved.l03

The requirement of proof of an intention to achieve the
object-of the agreement, and the sufficiency of a state of mind
short of an actual intention to achieve the criminal object raises
particular difficulties where the conspiracy alleged involves more
than one criminal object.- Assume X, Y and Z are charged with

conspiracy to import and traffic in heroin. Must the Crown prove
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an intention to achieve both objects as against each accused?

Case law suggests a less stringent requirement. It has been held
in many cases that knowledge of the broader scope and nature of
the agreement combined with participation in, and an intention to
achieve one facet of the overall agreement provides a sufficient
basis for the finding of necessary intent.l04 These cases equate
knowledge of the broader scheme with an intention to achieve the
objects of the broader scheme, and are in reality recognition that
recklessness as to the overall purpose of the agreement will

suffice.

Two judgments of Mr. Justice Martin support the view
that the requisite of mens rea in multiple object conspiracies
goes beyond mere knowledge on the part of a particular accused
that his specific criminal object is part of a larger scheme.l05
Those cases suggest that there must be an actual interest into the
achievement ot the greater goal from which agreement to that goal
can be inferred. This approach which fixes on a requirement of a
stake in the overall operation as the key indicator of an
intention to agree to the overall conspiracy is consistent with
the American approach.l06 It should be noted however that
American Courts are quite guick to tind that ihdividual
participants have a stake in the outcome, and therefore the

requisite intention where the operation 1S one where success at
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one level of the overall operation is dependent upon success at

the other levelsl07 (eg. the typical drug conspiracy case}.

Closely aligned to the problem of recklessness as it
relates to the mens rea, in conspiracy cases is the guestion of
conditional agreements. Assume X and Y enter into an agreement to
commit robbery, but only if the circumstances indicate that they
can successfully commit the robbery. 1In one sense they have a
conditional intention to rob. If however this state of mind would
not suffice to establish culpability for conspiracy there would be
virtually no situation where the requisite intention could be
established since very few criminals intend to proceed regardless
of whether they have any chance of success with their criminal
endeavour.l108 In the e¢kample above the parties have a clear and
firm intention to proceed with the criminal object, subject to
abandoning that object if it is frustrated by some outside source.
In truth there is no condition to their intention but only a
recognition that their intention may be frustrated.l02 If the
same two parties however agree to commit a bank robbery, and at
the same time agree that if it is necessary they will shoot the
teller then they have formed a conditional intention with respect
to an agreement to murder. If recklessness as to the object of
the agreement will sultice then the parties may have entcrecd into
a conspiracy to commit murder. Howe&er if a firm intention to

achieve a criminal object is required then there is no conspiracy
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to commit murder, since at the time of the agreement the parties
have not resolved to murder but have only recognized it as a

possibility.110

b. Knowledge of the Circumstances

In order to have the necessary mens rea one must have
knowledge of, or be aware of the proposed future existence of

facts which constitute the actus reus of the substantive offence

which is the object of the alleged conspiracy. If X, Y and 2
agree to sell stock, and agree to represent that the stock has a
value of $10.00, but X is unaware that the value of the stock is
only $1.00 then while Y and Z may be guilty of a conspiracy to
defraud, X is not since he_.was unaware of the fact i.e. the
dishonesty of the representation, which made the agreement
criminal. This knowledge requirement exists even in cases where
the substantive offence which is the object of the agreement is a

strict or absolute liability offence.lll

Willful blindness as to the existence of the
circumstances which makes the object of the agreement unlawful
will in all likelihood suffice to support a conviction for
conspiracy.112 Wwillful blindness is akin to hut not the same as

recklessness. Justice McIntyre recently explained the difference



-39~

"Willful blindness is distinct from
recklessness because while recklessness
involves Knowledge of a danger or risk and’
persistence in a course of conduct which
creates a risk that the prohibited result will
ocecur, willful blindness arises where a person
has become aware of the need for some inguiry
declines to make the inquiry because he does
not wish to know the truth. He would prefer
to remain ignorant. The culpability and
recklessness is justified by consciousness of
the risk and by proceeding in the fact of it,
while in willful blindness it is justified by
the accused's fault in deliberately failing to
inquire when he knows there is a reason for
inquiry."113

Willful blindness is consequently virtuall? identical to
actual knowledge. It does no injustice to equate a person who
agrees to make representation knowing there is a need to inguire
as to its accuracy but.not wishing to know whether it is accurate
in tact, and the person who actually knows that it is

inaccurate.l14

Knowledge of the circumstances which make the agreement
unlawful admité of a fairly easy analysis whefe the object of the
conspiracy is a single and specific offence. Once again however
analysis becomes difficult where the Crown alleges a muléiple
obiject conspiracy. As indicated above the case law has developed
to the point where.it is clear that the Crown must prove knowledge
of the general nature and scope of the agreement alleged. A

particular accused must know if he is charged with the multiple
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object agreement that the agreement goes beyond his particular
participation, if his participation is limited to one aspect of
the overall transaction. Willful blindness as to the overall

nature and scope of the agreement should suffice.li5

Knowledge of the facts which constitute the illegal
nature of the object is a requirement to a finding of guilt on a
charge of conspiracy. Knowledge alone however is not
sufficient.11l6 A person may have full knowledge of a particular
agreement, and yet not be a party to it having not agreed to the
object. Knowledge must exist simultaneously with an informed
consent to the achievement of the object. If two people are
alleged to have entered into a conspiracy but one of the persaons
lacked the requisite knowléége of the facts which made the object

a crime then neither party is guilty of conspiracy.l17

(2) Who Can Conspire

-1t takes two to conspire.lid Conspiracy cannot flow
Erom a unilateral act,l19 although only one person may be
convicted.12U0 Allegations of conspiracies between related
companies or individuals and combanies‘which are controlled by
those individuals raise particﬁlar problems. In such cases while
there may be two legal entities there is in fact one controlling

mind. Conspiracy rests in the meeting of two or more minds. It
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seems the height of legal fiction to hold that an accused can
conspire in his individual capacily with a corporation which he
totally controls and directs.l2l ‘The fiction is perhaps justified
on a "tit for tat” basis in that the accused who wishes the
advantages of the corporate vale must also take the disadvan-

Husbands and wives cannot conspire alone to commit a
crime.l22 They can however both be convicted as long as a third
party is found to have conspired with them. This bit of judge
made law seems somewhat antiquated and has not been carried into
the civil law.l43 It is also worthy of note that the rule that a
husband and wife cannot conspire has not been found to be
applicable in cases where husband and wife are alleged to be
parties to a substantive offence by virtue of the "common purposeﬁ

rule in section 21(2} of the Criminal Code.l24

1f two persons are said to have conspired but one has a
legal “"excuse" eg. duress, which precludes his conviction, the
party without the excuse can still be convicted of conspiracy
although in some cases the nature of the excuse may negate the

existence of any true agreement.l?4a

It one of the parties to an alleged agreement is found

to be insane, this may preclude the conviction of the other party
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to the alleged conspiracy if the mental condition of the insane
party prevented the formation of an agreement. Not all mental
states encompassed by the law of insanity would have that

effect.125-

Personal defences applicable to only one conspirator
such as diplomatic immunity or pardon will not prevent the

conviction of the othet alleged conspirator.126

Some substantive offences cannot be committed by
particular individuals either as the perpetrator or as a.party.
These persdns are said to be exempt tfrom conviction for the
substantive offence. For example a prostitute cannot be convicted
of living of the R avails-of prostitution. 1In effect the
prostitute is the victim of the offence. The Alberta Court of
Appeal has held that a perscen who cannot be liable either as a
party or a perpelrator or the substantive offence cannot be
convicted of conspiracy to commit that offence.l27 The English
Court of Appeal reached a different conclusion in R. v. Burns et
al. In that case Burns could not be convicted of the substantive
offence of kidnapping his child since the relevant legislation
exempted fathers from the offence created. The Court of Appeal

however held that he could be guilty of conspiracy, noting that

parliament had not accepted the Law Commission's recommendation



that exempt parties not be liable for conviction on conspiracy

charges.128

It may be that the decision of the Alberta Court of
Appeal and that of the Court of Appeal in England are not irrecon-
cilable. The Alberta case dealt with a situation where the
alleged conspirator was the subject of the protection of the
substantive offence i.e. the victim. In the English case the
exempted party was not the person protected by the legislation but
was exempt for other policy reasons. Conseguently it is arguable
that a determination of whether an exempﬁ party is liable for
conviction on a charge of conspiracy to commit the offence will
depend on the reason for ﬁhich the party is exempt from conviction

for the substantive offence.

If the exempt party is immune from prosecution for
conspiracy, the other party may properly be convicted of
conspiracy even if it is a two party conspiracy as long as the
exemption does not flow from the first party's inability iﬁ the
eyes of the law to possess a sufficient mens rea to

conspire.l28a
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(3} Jurisdiction and Venue

(i) Introduction

There are two different problems which arise in
connection with a Court's jurisdiction to try a particular case.

The first problem and is properly captured in the question

"Does a Canadian Court have authority to
prosecute the offence".

This is a jurisdictional question.

The second problem arises only if the first is answered
in the affirmative, and is "concerned with the guestion of which
Canadian Court has jurisdiction to try a particular conspiracy.

This guestion involves a determination of venue

(ii)}) Jurisdiction

(a) Without Reference to the Deeming Provisions

An agreement entered into in Canada to commit an of fence

in Canada is triable in Canada by virtue of the normal rules of
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territorial jurisdiction to which statutory recognition is given

in section 5(2) of the Criminal Code.l29 Statutory provisions

have been enacted to give Canadian Courts jurisdiction over
international conspiracies.l30 Before examining the effect of
those provisions one must first understand the scope of the
Canadian Court's jurisdiction without reference to those provi-
sions. Conspiracies with an international flavour had raised
particularly difficult problems in connection with that jurisdic=
tion. English Courts had taken a narrow view of the scope of
English Court's jurisdiction to deal with such

agreements.l3Oa The problems and inadequacies engineered by

the restrictive interpretation taken in England have been laid to

rest in this country by the Supreme Court of Canada's decision in

.Libman v. The Queen.l3l 1In that case, the accused caused
telephone calls to be made from Toronto to residents of the United
States in an attempt to fraudulently induce those persons to
purchase shares in certain Central American mining companies. The
victims were instructed to send the necessary funds to banks in
Central American. The accused would then travel outside of Canada
to reap the profits of their fraud. Some of the profits were
returned to Canada by the accused. The agreement to defraud was
made in Canada, however,.the,targets of the agreement were outside
of Canada and the proceeds of that agreement were to find their |

way to Canada only indirectly.
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Mr. Justice LaForest for thé'Court conducted an
extensive and critical examination of the earlier English and

Canadian case law. He concluded

"As 1 see it all that is necessary to make an
offence subject to the jurisdiction of our
Courts is that a significant portion of the
activities constituting that offence took
place in Canada. As it is put by modern
academics it is sufficient that there be a
'real and substantial link'®' between an offence
and this country, a test well known in public
and private international law...this does not
require legislation. It was the Courts after
all that defined the manner in which the
doctrine of territoriality applied, and the
test proposed simply amounts to a revival of
the earlier ways of formulating the
principle.”l3la

Consequently His "Lordship held that the substantive
oftfence of traud was triable in Canada. On the facts there was no
question that the initial agreement had been made in_Canada.
Therefore, the case involved an ayreement made in Canada to commit
fraud in Canada. Justice LaForest noted that one need resort to
the expanded concepts of jurisdiction enacted in connection with
conspiracy charges only in cases where the agreement or the
substantive oftence contemplated by the'agreement did not occcur or
were not to occur within Canada. Those expanding provisions were

not necessary to give the Court jurisdiction in Libman.132
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(b) The Expanding Provisions

5.423(3) to (5) set out special jurisdictional and venue
rules applicable to international conspiracies, These sections

provide:

(3) Every one who, while in Canada, conspires with any
one to do anything referred to in subsection (1) in
a place outside Canada that is an offence under the
laws of that place shall be deemed to have
conspired to do that thing in Canada.

(4) Every one who, while in a place outside Canada,
conspires with any one to do anything referred to
in subsection (1) in Canada shall be deemed to have
conspired in Canada to do that thing.

(5) Where a person is alleged to have conspired to do
anything that is an offence by virtue of subsection
(3) or (4), proceedings in respect of that offence
may, whether or not that person is in Canada, be
commenced in any territorial division in Canada and
the accused may be tried and punished in respect of
that offence in the same manner as if the offence
had been committed in that territorial division.

These sections are applicable where the "normal" rules relating to

jurisdiction do not reach the agreement.

For example, where X and Y agree in Canada to commit
fraud and where the fraud would be triable in Canada, employing
the "substantial contact” test then the conspiracy charge will bhe
triable in Canada without resort to the special provisions in
S$.,423(3) and following. S.423(4) deems counspiracies entered into
in a foreign jurisdiction to have been entered into in Canada,
where the offence which is the object of the agreement is to be

committed in Canada.
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Section 423(3) which gives Canadian Courts jurisdiction
over conspiracies, entered into inside of Canada, to commit
of fences outside of Canada. The section requires dual
criminality. The act agreed upon must be an offence both in
Canada and in the country where the agreement occurred.l33 1In R.
v. Bolduc the Supreme Court of Canada held that the same conduct
must be unlawful in both places. The Court held that by the same
conduct one meant the acts which constitutelthe essence of the
of fence alleged. To determine whether the dual requirement of
criminality was met one had to discern the essence of the object
alleged and then examine legislation in both countries to
determine whether that conduct was prohibited. It was not
necessary that the object have the same criminal label in both

P

countries.l34

For the Crown to gain the advantage of section 423(3),
it is necessary that the Crown allege an agreement to breach for a
foreign law in the foreign country, and that the Crown specifi-
cally refer to the applicable subsection in the indictment.l35
~The degree of specificity required in describing the foreign law
will vary from case to case. The defence could, if the foreign
law was not adequately specified, apply for particulars. In most
cases it would seem appropriate to require that the Crown specify
the foreign law although the Crown ﬁay do so in the alternative if

there is more than one foreign law relied on by the Crown.l136
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In some cases it may be difficult to determine whether

an agreement was entered into in Canada or in another country.
Where the agreement can be said to have heen entered inte in both
countries then Canadian Courts will take jurisdiction without

resort to the special provisions in section 423(3) or (4).137

In complex cases it may be necessary to combine the
statutory provisions in section 423(3) with the Supreme Court of
Canada's pronouncement in Libman. If X and Y enter into an
agreement in the United States to commit an offence and if that
agreement contemplates commission of the substantive offence which
is the object of the agreement in several jurisdictions, then
according to Libman a Canadian Court could‘take jurisdiction if a
significant portion of the activities, constituting the offence

contemplated by the agreement were to take place in Canada.l38

Despite the broadened ju:isdictional rules éffected by
5.423(3), and the Supreme Court's pronouncement in Libman, some
conspiracies remain beyond the pale of the Canadian Courts. A
conspiracy to traffic in cocaine in the United States made over
the telephone with X in Canada and Y in the U.S., is not triable
in Canada.l139 Quare: does it matter if the proceeds of the sale

are to be returned to Canada?
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A conspiracy alleging an agreement to commit a crime in
Canada is not made out unless it is established beyond a
reasonable doubt that the place agreed on as the situs of the
substantive offence is located in Canada.l40 If it is alleged the
offence was to take place in another country, similar proof must
he tendered to show that the place agreed upon was in that

country.

lf the prosecution cannot establish where the offence
was to occur, but can establish that the agreement was ﬁade in
Canada and the offence was to occur either in Canada or in an
other location outside of Canada can the Crown frame the
indictment so as to convigt the accused? It is submitted that the
Crown could properly allege an agreement to commit an offence in
one of a group of named locations. If one or more of those
locations was outside Canada, the Crown would have to allege and
prove the foreign law which would be breached if the breached

agreement was carried out in that jurisdiction.l41l

If the alleged agreement does not admit of any
specificity with respect to location, there is arguably no
agreement but only discussion or negotiations which have.not yet
reached the agreement stage, e.g. X and Y agree to get into the
cocaine trafficking business, there is discussion about possible

deals involving sales in Canada, or sales on one of several other
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countries but no location or group of locations is actually

selected. On these facts, there is arguably no agreement.
Iil. VENUE

Once it is determined that a Canadian Court has juris-
diction over the conspiracy alleged then one must decide the place
of trial, that is the appropriate venue. This often involves
considerations of whether all accused are properly tried in one
province even though some méy never have been in that province or
done anything in connection with the alleged agreement in that
province. Two principles are relevant to the determination of

venue. The first is found in section 434 of the Criminal Code.

That section prohibits trial in one province {subject to certain
exceptions) of an otfence committed entirely in another
province.l42 The second principle emerges from the case law, and
provides that an offence is not committed entirely in one province
where there is a continuity of operation extending over more than
one province, or where there is an overt act reterrable to or done
in furtherance of a criminal plan done in one province, or where
the act of the accused done in one province generates the socially
undesirable effect in another province.l43 1In any of those
circumstances.thé offence will be triable in more than one
province. All of the accused will be triable in any of the venues.

For example if X, Y and Z meet in Vancouver and agree to operate a
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fraudulent scheme aimed at the public in Manitoba, and further
agree that 72 will travel to Alberta and make the necessary
telephone calls in furtherance of the scheme from that province,
then any or all of X, Y and % may be tried in British Cblumbia, or

Alberta, or Manitoba.l44

With respect to venue in cases of conspiracies made
prosecutable in Canada by operation of 5.423({3) or (4) see

S.423(5),144a

iv, CONSPIRACY DISTINGUISHED FROM FORMS OF COMPLICITY
IN THE COMMISSION OF SUBSTANTIVE OFFENCES

Under Canadiéd;criminal law one may be liable for the
commission of a substantive offence if one is the actual
perpetrator of that offence or if one aids, abets, counsels, or
procures, the commission of the offence by the perpetrator.145
Further one may be liable for the commission of the substantive
of fence if one has entered into a common design, the product of
which is the substantive offence.l46 Other papers will deal with
the principles governing liability for substantive offences. This
paper seeks only to draw some of the distinctions between that

type of liability and the crime of conspiracy.

The principle distinction between accessoral liability
for a substantive offence and conspiracy is that with the

exception of common design liability, the former is a unilateral
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act which does not require combination with another.l47 An
agreement may constitute aiding and abetting if the substantive

of fence is committed but the result does not necessary follow.l148
Conspiracy may be a form of aiding and abetting. Evidence that X
and Y agreed to the commission of the substantive offence may
provide a basis for a finding that X encouraged, and therefore
abetted ¥ in the commission of that substantive offence. 1In cases
where the substantive offence is committed by one person and
another personris present but takes no part, the existence of a
prior agreement between those parties will pléy a central role in-
the determination of whether the party who was passively preSent
at the commission of the offence can be said to be an aider or
abettor.149 Passive presence in and of itself will not constitute
aiding or abetting, however, passive presence combiﬁed with
participation in a prior agreement to commit the offence will

suffice te establish liability as an aider and abettor.l°0

Lastly, aiding and abetting requires'no prior agreemeﬁt.
The essence of aiding and abetting is conduct done for the purpose
of encouraging, assisting, or facilitating the commission of a

substantive offence by another.l5l

If an accused is charged with both conspiracy and the
substantive offence and it is alleged that he was a party to the
substantive offence by virtue of having entered into the agreement

then it would seem that the accused cannot logically be acquitted
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of one offence and convicted of the other. Case law however 1is to

the ceontrary. For example in Rex v. Lentonl52 the accused was

convicted of the substantive offence and acquitted of the
conspiracy charge. The Court of Appeal held there was no
inconsistency in the verdicts.as there was evidence from which the
jury could find that the accused initiated the commission of the
crime by an unsolicited act of counselling and was therefore a

party to the substantive offence. In Koury v. The Queenl33 the

accused was acquitted of conspiracy and convicted of the
substantive offence, While it is difficult to understand the
result in Koury it would appear that the evidence was capable of
bearing the interpretation that Koury aided and abetted pursuant
to a gommon design but did not enter inte an agreement. The

distinction drawn in Koury is an extremely subtle one.

Can an accused be held liable as a conspirator by virtue
of having aided and abetted the formation, of the conspiracy? At
first this seems an extremely esoteric notion. It has received
little censideration in the case law although the Ontario Court of

Appeal in MacNamara et all54 held that one who encouraged the

achievement of the object of a conspiracy, with knowledge of thé
existence of the agreement could be a party to that agreement even
thbugh the person did not agree to the achievement of the objecﬁ
of the conspiracy. The recent decision of the Housé of Lords in
Andersonl55 offers an example where the éoncept of aiding and

abetting a conspiracyv may come into play. Anderson was alleged to
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have conspired with others to achieve a criminal object. In his
defence Anderson contended that he was only pretending to go along
with the others in order to receive money from them. He intended
to do certain acts in furtherance of the scheme but did not intend
to go.“a;l the way" with the agreement. He intended to let the
others attempt to achieve the ultimate goal. The House of Lords
held that Anderson was quilty of conspiracy as defined in section

1{1) of the Criminal Law Act. In an interesting comment on the

case in [1984] Criminal Law Reviewl36 the author suggests that

Anderson may well have aided and abetted the conspiracy.

In R. v. Taylor et all37 a trial involving the infamous

Squamish Five the trial jgdge directed a verdict of acquittal with
respect to Taylor at theﬁénd of the Crown's case on the basis that
Taylor had only agreed to assist in certain acts which were
prepatory to the commission of a robbery and not to the robbery
itself. The trial judge rejected the notion that one could be
liable as a conspirator on the basis of aiding and abetting a

conspiracy amongst others.,

If the mutuality of conduct approach is taken to the
definition of a criminal agreement then the conceﬁt of aiding and
abetting adds little to potential liability for the offence of
conspiracy. If however the mutuality of object approach is taken

then aiding and abetting has a significant role to play in the law
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of conspiracy. since one can envisage cases where a peréon agrees
to do certain acts which facilitate the conspirators in their
achievement of their criminal object, and yet at the same time
that person does not share in that criminal object. The féct
situation in Anderson described above provides a classic

example.l37a

Concepts relevant to the law of conspiracy are also
applicabie to the determination of liability for the commission of
substantive offences committed in furtherance of a common design.
Section 21(2) provides that where one forms an intention in common
with another to carry out an unlawful purpose, one is liable for
any and all offences committed in the course of carrying out the
common design if one knew or ought to have known that the offence
committed would be a probable consequence of the carrying out of
the unlawful purpose.l538 Section 21(2) is premised on the
existence of a criminal agreement from which flows a substantive
offence. Until recently thé weight of authority indicated that
the substantive offence committed in furtherance of the unlawful
purpose {(sometimes referred to as the ancillary crime) must be a
different crime than that contemplated by the common intention.l59

In R. v. Simpscn and Ochs the British Columbia Court of Appeal

however held that the two offences could be the same.l60

Section 21(2) requires the existence of a common

intention to carry out an unlawful purpose. In most cases this
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will constitute a criminal conspiracy. However, a common intention
can exist without an agreement,l®l In those cases if a substantive
offence is committed as a result of the common purpose and if that
substantive offence meets the criteria of section 21(2) the
parties to the common purpoée although not conspirators can

properly be convicted of the substantive offence.

Another feature which is common betweeﬁ liability for
conspiracy and liability as a party to an offence committed as a
result of a common design is the application of the.so called
co-conspirator exception to the hearsay rule. The rule which
makes acts and declarations of one party to a common design, done
in furtherance of the c;ﬁmon design, admissible against other
parties to the common design applies whether the accused are
charged with conspiracy or with the commission of substantive
offences.l62 Furthermore, the rule applies whether the alleged
complicity in the substantive offence is based on aiding,

abetting, counselling or the "common purpose” rule in section

21(2).163

One who counselled another person to be a party to.an
of fence is guilty of that offence if that person commits the
of fence in the manner counselled or in a ditfferent manner .14 The
counsellor is properly charged and convicted as a principal to the

substantive offence.
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If one counsels the commission of an offence which is
not committed by the person counselled then the counsellor commits
the indictable offence of counselling.l©% One counsels, if one
influences, advises or recommends the commission of a criminal
of fence.l96 The counsellor need not initiate the criminal scheme.
A person who accepts an offer from another to commit an offence
and offers to pay him for his troubie procures the commission of

that off‘ence.l67

Counselling, like aiding and abetting is a unilateral
act and does not require an agreement. Counselling may afford
evidence of the existence of a conspiracy but the former can exist
without the latter. Similarly a conspiracy may exist although

neither party has counselled the other.l168

Counselling is an appropriate alternative charge in a
situation where two accused are charged with conspiracy and one of
the accused is taking the position that he only pretended to agree
with the other.lThe ”ﬁon—pretender“ could properly be convicted of
the offence of:éounselling contrary to seétion 422(a) of the

Criminal Code.l689
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V. CONSPIRACY AND THE CRIME OF ATTEMPT

Everyone who attempts to commit an offence is guilty of
an offence.l70 The criteria required to establish the crime of

attempt are set out in section 24 of the Criminal Code. Attempt

unlike conspiracy is a unilateral crime and involves no notion of
agreement or common design. In some cases an agreement to commit
an offence may be sufficiently proximate to the offence to consti-
tute an attempt to commit the otfence.l7l Whether a particular
agreement does constitute an otfence is purely a question of
proximity to be determined on the facts of a particular case. This
factual determination is made a gquestion of law by the legal

=

fiction pronounced in section 24(2) of the Criminal Code.

Attempt also differs from conspiracy in that it merges
into the completed offence.l72 One cannot be convicted of
attempting to commit an offence and committing the same offence.
Conspiracy does not merge with the cdmpleted offence and at
present there appears to be no legal impediment to the conviction
of an accused for both conspiracy and the substantive offence

which was the object of the conspiracy.173

Prior to the decision of the Ontario Court of Appeal in
Regina v. bungey,l74 case law appeared to recognize the existence

of the offence of attempted conspiracy in situations where one
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party in eftect tried to reach an agreement with another party to
commiﬁ a crime, but for one reason or another failed to reach that
agreement. In gggggx_Mr. Justice Dubbin held that the "double
barrelling"” of the inchoate crime of conspiracy with the inchoate
crime of attempt unduly broadened the potential scope of criminal
liability. He held that conviction for an attempt to conspire was
tantamount to convictiocn fbr an attempt to attempt.l7% ¥ph the
result the Court unanimously held that there was no such offence

as attempted conspiracy.

The reasoning in bungey however has no application where
the substantive offence is defined in such a way so as to make
what was otherwise be prepatory steps the equivalent to, or a

method of committing the substantive offence. For example section

127 of the Criminal Code makes the offence of attempting to

obstruct justice a substantive offence.,l76¢ There is consequently
no bar to a conviction for conspiracy to attempt to obstruct

justice.

vIi. CONSPIRACY [N THE DEFENCE OF IMPOSSIBILITY

The fact that the object agreed upon by the conspirators
cannot be achieved is no detence to a charge of criminal
conspiracy in Canada.l77 “This broad statement must however be

qualified in one way. If X ang Y agree to commit a certain act



which they believed to be criminal but which is in fact not
criminal then they are not guilty of any offence. For example, if
X and Y agree to smuggle a person into Canada believing that they
are acting in contravention of the immigration laws when in
realityrshat person is entitled to enter Canada then there is no
conspiracy to breach the immigration laws,l78h This is sometimes
referred to as the defence of legal impossibility, however this is
a misnomer. There is no question of impossibility but rather the
conduct agreed upon is simply not prohibited and therelore the
object of the agreement is not criminal. There can be cases where
it is ditficult to determine whether the parties have agreed upon
an illegal object, and elected to use means which are insufficient
to achieve that objectf;and cases where the parties have agreed to
something which is not illegal despite their belief. For example,
if X and ¥ agree to manufacture an illicit drug, and agree to use
a certain technique to produce that drug when that technique
cannot possibly produce the result, haQe they agreed to do
something which is nol illegal and therefore not properly charged
as a conspiracy or have they agreed to an unlawful object and
chosen inadequate or inappropriate means to achieve that object?

" [f the former characterization is accepted where is no crime.l79
It the latter is accepted the parties are guilty of conspiracy.l80
1t is submitted that the latter characteri;ation is the preferable
one. The parties have agreed to an object which is in fact

unlawful, as opposed to the immigration example reterred to above
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where the object was not unlawful. The parties in the drug example
have simply chosen inappropriate means to achieve that unlawful
goal. The drug example seems indistinguishable from a case where
X and ¥ agree to rob a sate, but in the end are unable to "crack"

the safe.i81

Vif, THE TRIAL OF CONSPLRACY CHARGES

One can pile quote upon guote warning of the dangers
inherent in the trial of conspiracy allegations.l82 Historically
conspiracy trials have had a strong political flavour.l83 There
exists in many circles a strong view that conspiracy trials
somehow give the prosecﬁfion an unwarranted advantage which it
does not have in trials involving substantive offences,l84 Many
counsel who have defended conspiracy charges argue that the trials
lack the finite definite boundaries which onc normally associates
with criminal prosecutions.l85 They argue that in many cases the
charge remains vague and uncertain and that consequently
evidentuary and procedural rulings are made on a speculative
basis. These counsel would no doubt agree with the words of Judge
ferguson in R, v. Partridge when he described the jury as being

left

".,.to wander through the wilderness of the
evidence in the expectation that if they did
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not find one conspiracy proved they may find
another."186

The unsatisfactory nature of conspiracy trials is

attributed to one or more of the following:

- the Crown's unfettered right to lay, and prosecute
conspiracy charges in situations where the Crown's cage
is in essence, that the accused committed the substan-

tive offence which is the object of the conspiracy

- the combining by the Crown of conspiracy charges which
counts charging the substantive offence which is the

object of the éonspiracy

- the relaxation of rules relating to the framing of
indictments in conspiracy cases particularly when those
indictments refer to more than one criminal object and,

or more than one transaction

- the allowing of a wide variance between the otfence
alleged and the offence proved as in cases where the
Crown alleges a widespread multiple transaction
agreement and eventually it proves with one or more of

the accused participation in a more limited agreement
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- the relaxation of the normal rules of evidence as they
relate to relevance and hearsay, and in particular the
process whereby the Crown is allowed to adduce evidence
which at the time of its admission appears either
irrelevant, or inadmissible as hearsay or as evidence of

"other crimes"

Each of the complaints outlined above has a measure of
validity although one wonders whether they merit the extreme
reaction found in some comments.l87 Presently the Courts caﬁnot
control the Crown's decision to prosecute on a conspiracy charge
where the Crown's case is in essence that the accused committed
the substantive offence which is the object of the conspiracy.l188
1t however bthe mutuality of object approach is taken to the
definition of conspiracy then there is no advantage to the Crown
pursuing a conspiracy charge in that situation. Indeed as

demonstrated in R. v. Jean and Piesingerl89 the Crown may be at

serious disadvantage by pursuing a conspiracy charge. An
appropriate and strict definition of the concept of agreement
would consequently overcome any advantage the Crown might haﬁe by
laying a conspiracy charge and when the essence of its case is the

commission of the substantive offence.

With respect to the second complaint outlined above,

that is the prosecution of an accused for both conspiracy and the
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substantive offence, there has traditionally beéen no bar to double
prosecution.i9U 1f both counts appear on the same indictment the
Court ¢an sever one cpunt from the other however they can not
prevent a subsequent prosecution on the severed count regardless
ot the verdict at the end of the first trial. Some authors have
suggested that this problem could be overcome if the crime of
conspiracy merged with the substantive offence upon commission of
the substantive offence.l?l This approach is consistent to that
taken with conspiracy's close cousin the crime of attempt. An
application of the doctrine of merger to conspiracy charges is
contrary to a wealth of Canadian case law and could be achieved

only by a statutory amendment to the Criminal Code or by a

pronouncement of the Supreme Court of Canada.l92

$till others have suggested that convictions for both
conspiracy and the substantive offence which is the object of the

conspiracy cffend the priﬁciple of res judicata as enunciated by

the Supreme Court of Canada in Xienapple v. The Queen.l33 Cases

dealing with res judicata decided prior to Kienapple held that

- conviclions for both offences did not oftfend the principle of res

judicata or section 11 of the Criminal Code.194 In R. v. Sheppe
thé Supreme Court of Canada rejected an argument that a conviction
for possession of heroin for the purposes of trafficking tollowing
a prior conviction for conspiracy to commit the same offence

offended the Kienapple doctrine. The judgment however contains a
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hint that in an appropriate case the Court might reach a different
conclusion. In rejecting the application of the Kienapple

doctrine Chief Justice Laskin noted:

The present case 1s not one where the two convictions
were for the same cause or matter or involved the same
or substantially the same elements to establish
criminality. The trafficking transaction had no element
of culpability that was in any way common with the
charge of conspiracy, which depended upon proof of a
prior illegal agreement and as I pointed ocut earlier
transcending any dependence on trafficking trans-
actions, 195 : '

The words of the Chief Justice in Sheppe suggest that in
a case where proof of the conspiracy rested entirely on proof of a

single transaction for which an accused had already been convicted

of a substantive offence, then the defence of res judicata as

explained in Kienapple could have application.

At this point it is doubtful that the Charter will

expand the concept of res judicata. Krug v. The Queen, 196 the
only decision of the Supreme Court of Canada on point suggests

that section 7 and section 11(h) do not broaden the Kienapple

principle. It is arguable that the case stands for the proposition
that multiple convictions which do not otfend the rule in

Kienapple, do not offend section 7 or section 11(h) of the

Charter,
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Nor does the Judgment of Mr. Justice Lemar in Reference

Re Section 94(2) of the Motor Vvehicle Act,l?7 a landmark decision

dealing with section 7 of the Charter suggest that section 7 of

the Charter prohibits convictions for both conspiracy and the

substantive offence. 1n summarizing the views of the majority of

the Court with respect to section 7 His Lordship said:

Consequently the principles of fundamental justice are
to be tound in the basic¢ tenets and principles not only

of our judicial process but also of the other components
of our legal system.

Whether any given principle may be said to be a
principle of fundamental justice within the meaning of
section 7 will rest upon an analysis of the nature,
sources, raticnale and essential role of that principle

within the judicial process and in our legal system as
it evolves,.

Conseqguently those words cannot be given any
exhaustive content or simple enumerative definition but
will take on concrete meaning as the Courts address
alleged violations of section 7.198

Convictions for both conspiracy and the substantive

of fence rest on the well established principle that the agreement
to commit a crime is a culpable act separate and apart from the
comnission ot the crime.l9% This is a rauionale which is well
imbadded in our legal system and dne which has strong historical

roots in our jurisprudence.,
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One other attack may be made on prosecutions for both
conspiracy and the substantive offence. 1t can be argued that in
some cases such prosecutions constitute an abuse of the process in
that they subject an accused to the emotional and econonic
hardships of multiple proceedings for what is in fact a single
course ot criminal conduct. This argument has application only
where the Crown seeks to prosecute an accused in two separate
trials, one involving the conspiracy allegation and the other the
sutstantive offence. If successive prosecutions could be said on
the facts of the particular case to be so cutrageous and shocking
as L bring the administration of justice into disrepute, then the
Court would have the power to stay the second prosecution.200

Although as indicated above the Crown is empowered to
prosecute for both conspiracy and the substantive offence, the
Courts will customarily impose concurrent sentences if an accused
is convicted of both unless the conspiracy allegation qoes far

beyond the particulars of the substantive otfence.Z201

V1TL. JUDICL{AL CONTROL OF CONSPIRACY PROSECUTIONS
DURING THE TRIAL

The Court has minimal control over the prosecution's

determination as to when a congpiracy charge should be prosecuted,
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and when that conspiracy charge should be prosecuted in conjunc-
tion with allegations relating to the substantive otfences which
were the object ot the conspiracy. Once however the issue is
joined then the trial_judge.has avallable to him several devices
to control the‘conduct ot the trial in order to ensure a fair

trial.

{a) Severance of Counts

Counsel tor the accused will coften argue that the
joinder of conspiracy counts with counts alleging substantive
otfences will result in

- evidence being heard which is inadmissible against

certain accused or on certain counts

- a multiplication of issues and evidence which will leave

the trier of fact unable to render a just verdict on

each count

- evidence which would otherwise be available to an
accuséd will become unavailable e.g. a co-accused whé
would have been a compelléble witness on a separate
trial of an accused ig no longer compellable since he

now jointly charged

is
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- the weight of evidence against the particular accused,
or on a particular count could be such that it would be
improperly but unavoidably taken into cdnsideration by
the trier of facts in assessing the case against other
accused on other counts. The spectre of guilt by
association looms large in cases where conspiracy
charges involving several accused are joined with
aliegations'of substantive offecnces committed by éll or

some of the alleged conspirators.

"he Courts have been sympathetic to applications for
severance where an indictment contains a conspiracy allegation as
well ‘as an allegation :i;ating to one or more substantive
of fences, 202 The same Courts have been less sympathetic to
applications to split indictments which charge various
conspiracies.203 In both situations the Court will have to
determine whether "the interests of justice” mandate severance.204
The-interegts of justice go beyond the interests of a particular
accused, and include concern for the overall administration of
criminal justice. The interests of justice include a concern that
a multiplicity of proceedings could result in inconsistent
verdicts. This principie has strong ‘application in cases where
.the indictment alleges a broad conspiracy and also by way of
alternative a more narrow conspiracy. Unless the two are tried

together there is the possibility that the accused could escape
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liability on the larger conspiracy by arguing participation in a
more precise conspiracy, thus necessitating a second trial on the
crime which the accused admitted to, in aorder to avoid liability
on the broader charge. 1t does little for the reputation of the
administration of justice when an accused walks away from a
courtroom based on a defence that he committed a crime but a
different one than the one with which he was charged.?205 The
Crown is left with the choice ot either letting an admitted
criminal go tree or mounting a second prosecution. The second
alternative will result in an expenditure of time and energy which
could have been avoided had there been an alternative charge in

the tirst indictment.

LX. SEVERANCE OF ACCUSED

Section 520(3)(b)206 provides that the Court may where
it is satistied that the interests of justice so require direct
that one accused be tried separately from other accused on the
same count. As with a motion for severance of counts this
application may be brought at any time during the trial, or by way
of pre-trial motion brought in the trial court.207 The appro-
priate time to bring the application will depend in part on the

practices tollowed in any given jurisdiction.



In most cases accused charged with conspiracy will be

tried together as prima facie persons jointly charged should be

jointly tried where the case for the Crown is that the accused

acted in concert.208 This general rule was however qualified by

the Supreme Court of Canada in Guimond v. The Queen.209 1In that

case Mr. Justice Ritchie for the Court said:

I am of the opinion also that whenever it is apparent
that the evidence at the joint trial of the two alleged
co-conspirators is substantially stronger against one
than the other the safer course is to direct separate
trials of each and this is particularly the case when
the prosecution is tendering in evidence a damaging
statement made by one under circumstances which made it
inadmissible against the other.210

Severance of oné's client from other accused charged
with the conspiracy can Bave two advantages. First, if one's
client is subsequently tried alone then evidence which was
admissible against other accused but is not admissible against him
cannot be tendered. Second and of practical importance, if one's
client is a "bit player” in a large conspiracy, and the Crown is
required to go through one long trial where the main participants
are tried there is a good possibility that the Crown will be
prepared to reach "a separate piece" with the minor participant

without going through a second long trial.2ll



X CONTROL OVER THE FORMAT CF THE INDICTMENT

Section 510 of the Crimirnal Code sets out the criteria
for a valid indictment.?l2 This section applies to conspiracy
charges as well as all other criminal allegations. Although some
authorities suggest that the specificity requirement in section
510(3) should not be enforced as rigorously in conspiracy cases as

in other cases, 213
(a) S. 510(1)

The sirgle transaction reguirement of section 510(1)
also raises special problems in conspiracy cases where the Crown
alleges a single conspiracy involving an agreement to commit more

than thar one criminal offence.?l4 Compliance with section 510(1})

is determined by ar examination of the wording of the indictment,
and not .the evidence led in support of the indictment.2l5 If the
indictment alleges a single conspiracy which encompasses the
‘planned commission of several crimes, the indictment conforms with
section 510(1)., If in the course of the trial evidence is led
which is capable of supporting the inference of more than one
agreement or an agreement other thar that alleged the count does
not become duplicitou$.216 The admission of such evidence réises
gquestion éf prooft rather than questions of the propriety of the

pleadings. If evidence is led of ar agreement other than that
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alleged, then unless that evidence is somehow relevant to the
agreement alleged the Crown is in the same position as it is in
any case where improper evidence has been led. The trial judge may
order a mistrial i1f the effect of the evidence is serious enough;
or he may content himself with a direction that the evidence led
ot the other agreement is not relevant, and will not be taken 1n£0

consideration.217

An indictment which fails to comply with the reQuire—
ments of section 510 is bad and will be quashed?18 gsubject to the
Court's power to amend the indictment pursuant to Section |
529(3)(b).21Y If the indictment alleges more than one conspiracy
the Court can invoke secgion 519 and split the count into two

charges each alleging a separate conspiracy.22V

N Problems can arise where an allegation of conspiracy is
framed in“very general terms but in terms which comply with
section 510. In sﬁch a case, there may be evidenceisuggesting two
agreements,; both of which are encompassed by the very general
words in the indictment. R. v. Cotroni provides an example.221

In such a case, defence counsel should move for particulars to
determine which of tﬁe two agreements is in fact relied on by the
Crown.222 A difficult problem arises if particulars are not

requested or ordered. Assume B and C and X and Y are charged with

conspiracy to commit theft. The indictment is not particularized.
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At the end of the case, there is ample evidence to support the
conclusion that B and C conspired to commit theft with each other
ard that X and Y conspired to commit theft with each other. Both
allegations come within the terms of the indictment. However, the
evidence does not support the inference that there was a single
agreement to commit theft. Also, assume that both thefte occurred
in the same province and are therefore within the jurisdiction of
the trial Court.- Justice Pigeon in Cotroni appears to hold that
all four accused could properly be convicted of conspiracy to
commit theft in the fact situation outlined above.<223 édstice
Dickson who spoke for the rest of the majority in Cotroni while
less clear on the point, seems to come to the same conclusion,224
Despite this high authority, there is something inherently wrong
with convicting four accused on one count of two different

crimes.225

Courts in British Columbia have grappled with the
problem ocutlined above in several cases decided after the decision

in Cotroni. In R. v. Burns et al,226 Judge Anderson held that

where the Crown alleged a general agreement and where the evidence
supported two smaller agreements both of which came within the
ambit of the wider agreement that rone ot the accused could be

convicted. In R. v. Lyons et al, the British Columbia Court of

Appeal went so far as tuv hold that the acCused could lead evidence

of a second agreement encompassed within the broad wording of the
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agreement charged in order to establish a defence to the wide
agreement. 227 In Lyons the accused were charged with conspiracy to
import cocaine. No particulars were provided. In the course of
this case the Crown led evidence of attempts to import from both
Peru and Bolivia. Defence counsel moved for a directed verdict on
the basis that the Crown's éase was consistent with the existence
of two separate conspiracies to import and not an ovetall
conspiracy to import. The trial judge rejected this argument. The
Court of Appeal upheld his ruling. Mr. Justice Hinkson howevér
held that the defence were at liberty to lead evidence establish-
irg that there were in fact two separate agreements, and clearly
implied that 1if that evidence raised a reasonable doubt as to
whether there were one or two conspiracies then the accused would
have to be acquitted oﬁ&the broad indictment with which they were
charged. 228 It seems that if the defence did attempt to gambit
referred to by Justice Hinkson that the Crown could move to split
iy
the court into two conspiracies under the authority granted by

s.519.  If the Crown takes this tact however it loses the benefits

of the wider allegation.

The so-called "different conspiracy" defence can also
arise where the Crown alleges a very specific agreement. It is no
defence to say that one was involved in a much broader conspiracy
as long as the very snecific cohspiracy alleged is contained

within that broad conspiracy.229 However, it is a defence should
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the Crown fail to prove participation in the specific agreement

alleged. Thus in R, v. Carruthers et al?3U the Crown alleged an

agreement between four "pimps" to live off the avails of all of
the prostitutes under the control of various pimps. The trial
judge allowed a directed verdict (probably improperly) on the
basis that the Crown had proved aﬁ agreement among the four that
each would live off the avails of his own prostitﬁtes, but not an

agreement that each would live off the avails of all of the

prostitutes.
(b) S.5L0(3)

With respect to section 510(3)} which requires that the
accused be given reasonable information with respect to the act or
omission to bé proved against him, the Courts have held that the
word "reasonable" strikes the key note of the section.231i
Reasonableness is determined on a case by case basis. Courts have
held that the rather amphorous nature of a conspiracy permits of
less precision when charging the offence than when charging other

otfences.232

Two judgments ot the Ontario Court of Appeal demonstrate
this objective case by case approach to the guestion of whether a
conspiracy indictment meets the regquirements of section 51U{(3). In

K. v. Bach the accused were charged with conspiracy to utter
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counterfeit American $10 bills. No further specifics were
provided. The Court of Appeal upheld the validity of the

indictment stating:

1t was the theory of the Crown in this case that the
conspiracy was not simply to utter counterfeit bills in
any particular place but rather to utter the counterfeit
bills at large. Having regard to that theory of the
Crown and the nature of the offence alleged we are of
the opinion that the indictment was not defective.233

The same Court in Regina v. Miron and L’Amour was faced

with an indictment that charged the accused with conspiracy to
commit armed robbery. The object of the agreement was not
initially specified beyond reference to the indictable offence of

armed robbery. Mr Justice Jessup again for the Court held:

We are ol the opinion that as originally drawn this
indictment did not comply with section 510(3}... The
Crown's case was not that the appellants had agreed to
rob someone not yet selected it was that an agreement
had been reached to rob a specitic person.2<34

In Miron the conviction was saved because the Crown had in tne

course of the trial amended the indictment to specify the victim.

These cases 2stablish that the adequacy of the
indictment wili in part depend on the theory of the Crown If the

Crown's case is one of a specific agreement then it must plecad the
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specitic agreement. The ditficulty with these cases is that they
put the accused in a position where the adequacy ot the indictment

cannot be determined until the theory of the Crown is known.

Canadian Courts have seldom found conspiracy indictments
so deficient in detail as to require that they be quashed.235 The
decision of the British Columbia Court of Appeal in Regina v.

Bengart et al236 provides an example of the traditional approach.

Counsel may however wish to make an application to quash, if for
no reason other than as a preliminary motion to an aﬁplication for
particulars. Relevént gquestions in determining whether an
indictment contains a requisite degree of specifity are:
- how many accused are charged, how many unindicted
co—-conspirators are listed
- is there also an allegation that there are unknown
conspirators
- is the location of the conspiracy set out and if so how
far reaching is that location
- what is the time period encompassed by the chafge
- what specifies are provided with respect to the
indictable offence which is alleged to be the object of
the conspiracy
- how many indictable ottices are alleged to be the

objects of the conspiracy
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- is the manner in which the offence which was the object
of the agreement set out

- are any of the overt acts said to have been done in
furtherance of the conspiracy set out and if so is an
exhaustive list provided

- are the various positions of each accused set out

- is the manner in which the agreement was made spécified

AIl. PARTICULARS

Section 516 of the Criminal Code which provides that the
Court may order particulars where it is necessary for a fair trial
applies to conspiracy cagfs.23? An application for particulars
may be‘made at trial or to a judge of the trial Court prior to the
commencement of the trial.238 The appropriate time to bring the
application will depend in part upon the rules developed in each

jurisdiction.

Particulars may be oral or written.239 A distinction is
drawn however between oral particulars, and the Crown's articula—
tion of its theory or the evidence it will rely on to prove its
case. In Bengart, the Crown in its opening alleged that the
trafficking scheme involved importation and distribution of
cocaine and that these processes centered. around oae of the

accused. The British Columbia Court of Appe@l noted that neither
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the description of the operation, nor the role of the particular

accused in that operation provided by the Crown in its opening

constituted particulars of the indictment. On the other hand, the

Crown's opening may be referred to in order to determine the

nature of the allegation made in the indictment. in

cases where

the wording of the indictment is capable of more than one inter-

pretation then the opening address by counsel may be referred to

in order to determine the true nature of the allegation made.240

It is often said that particulars which are provided

bind the Crown, and become part of the indictment.

is no doubt accurate but can be misunderstood. The
required to prove all particulars provided beyond a
doubt; but rather must prove the essential elements

beyond a reasonable doubt.Z24l The Crown is bound by

that it cannot prove that the otfence was committed

Ihis statement

Crown is not
reasonable

of the offence
particulars in

in a manner

different than that which is particularized in the indictment. R.

v. Lynch et al provides a good example of the effect of parti-

culars.242 1In that case the Crown provided particulars as to the

fraudulent means to be employed in a conspiracy to defraud the

public. in the course of its case the Crown attempted to introduce

evidence of a fraudulent means other than those specified in the

indictment. The trial Judge excluded the evidence.

Appeal held that he was correct in doing so.

The Court of
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A properly worded indictment may avoid the difficulty
encountered by the Crown in Lynch. If the Crown provides parti-
culars of certain overt acts, or fraudulent means relied on, the
Crown can frame these as indicafive of, but not exhaustive of the
means employed by the accused in furtherance of the agreement.
Thus, the indictment would indicate that the fraudulent means
"included"” the means to be set out in the particulars. This
wording would arguably give the Crown room to adduce evidence of
other traudulent means. Detence counsel can counter this type of
draftsmanship by moving for further particulars and seeking an
exhaustive list of the fraudulent means to be proven by the Crown.
Defence would argue that }t is hardly asking a great deal to
expect the Crown to be agie to provide an exhaustive list of
particulars before the trial starts.

.

It should also be noted that in Lynch no attempt was
made by Crown counsel at trial to amend the indictment pursuant to
section 529(2) of the Code. That section would seem to allow for
amendment by way of the addition ot further particulars to the
indictment during the course of the trial. These additional
particulars could be added so that the indictment would conform to
the evidence adduced at trial.243 Quare: Does 5.529(2) help if
defence counsel object to the tendering of the evidence which is

not encompassed by the particulars.
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The purpose of particulars in a criminal case is

succinctly put by Mr. Justice Pennell in R. v. Canadian General

Electric Company Limited (No.l), he said:

The function of particulars in a criminal trial is
twofold. Primarily their function is to give such exact
and reasonable intormation to the accused respecting the
charge against him as will enable him to establish fully
his defence. The second purpose is to facilitate the
administration of justice.244

The second purpose is of particular importance in

conspiracy cases. Without detailed particulars, the object of the

alleged agreement, and the scope ot the alleged agreement may be

uncertain.

If those matges are uncertain then the trial judge

cannot hope to maintain the reins of relevancy on the evidence

introduced by the Crown. Mr. Justice Spencer in R. v. Barudin et

al alluded to this ditficulty when ordering particulars to an

indictment which charged a conspiracy to import and traffic in

narcotics in British Columbia and the United States. His Lordship

said:

In a long and complicated conspiracy trial it not
infreguently occurs that the shape of the Crown's case
changes as evidence is ruled admissible or inadmissible.
In my judgment the accused Chambers is entitled to know
now the scope ot the Crown's case to be alleged against
him before the jury.245
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Particulars will most often be sought with respect to

one or more of the following:

- the object of the agreement. It should seldom suffice
for the Crown to chérge conspiracy to commit a named
indictable offence without any further amplification or
explanation of the details relating to the planned

offence. 246

- particulars as to the other alleged conspirators.
Specifically, it there is reference to an unknown
persons clause, particulars should be sought identifying
the unknown pergéns by reference to the overt acts which
it is alleged were committed by unknown persons and

which it is alleged will be admissible against a named

_accused.247

- épecifics as to the period and places encompassed by the
agreement. In this regard retference should be had to
section 52%(4.1}) which renders variations between the
evidence and the indictment as to time and place

irrelevant to the validity of the indictment.z48
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- specifics as to the rcle played by the various accused
in the formation and operation of the alleged

agreement.

in all cases where particulars are sought, it must be
remembered that the purpose of particulars is not to provide the
accused with a summary of the evidence to be relied on by the
Crown; nor is its purpose to limit definitions of criminal conduct

provided by the Code.?49Y

The question of applying for particulars in a conspiracy
case raises tactical problems. COn the one hand, the provision of
particulars should make “the charge more precise and consequently
the trial more controlled. Particulars can also be the first step
toward a "different conspiracy" defence. On the other hand,
detailed particulars in a narracive form can amount to a statement
of the case for the Crown. The Crown will no doubt be in a
position to know what evidence it will lead, and will therefore be
able to provide particulars which should conform to the evidence
to be led. In cases tried with & jury, where the Crown has
provided lengthy narrative type particulars; the jury will retire
at the end of the case with the indictment which in éffect
contains a de;aiied summary of the Crown's evidence. One worries
that they may go tﬁrough that ds=tailed summary satisfyrthemselves

that the Crown has proven all ot the things in that summary and
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conseduently convict, without coming to the heart of the guestion:
which is was there an agreement involving each particular accused

to commit the criminal offence alleged.

Letailed particularé may p;ovide problems fof an accused
in a second situation. If the Crown has charged a general
conspiracy with a wide object, and one's defence will be partici-
pation in a ditfferent and lesser conspiracy, then particulars
might well remove that defence by limiting the agreement alleged

and consequently removing the defence outlined above.

Couhsel ror an aqcused can only make an educated
determination of whether t;vapply for particulars, when she has
had tull disclosure ot the case for the Crown.<250 1In the context
ot that fuil disclosure, counsel can determine whether further and
better particulars are necessary in order to clearly delineate the
allegation being made, while at the same time determining whether

that further and clearer delineation is of assistance to the

defence.,

f'rom the Crown's point of view, the danger inherent in
detailed particulars lies in the effect they may have on the
object of the agreement alleged. To the extent that particulars
become part ot the object of the agreement alleged they make the

case tor the Crown more difficuit in that they must be proven
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beyond a reasonable doubt. One or two examples will demonstréte
the difficulties which the Crown can encounter. In R, v. §1;;251
the Crown charged conspiracy to procure abortions and named L and
R as the subject of those abortions. The Crown proved a general
agreement to procure abortions rather than an agreement with L and
R ag its subjects. The British Columhia Court of Appeal quashed
the conviction. In R. v. Maria252 the Crown charged conspiracy to
defraud one V and oné P. The jury returned a special verdict
indicating the accused had conspired to defraud only P. The
Queensland Court of Appeal quashed the conviction.233 The British

Columbia case of R. v. Carouthers et al2?>4 summarized above

provides a third example of the difficulties which may arise upon

particularization of a conspiracy indictment.

The case law does not admit of any concise articulation
of when particulars will become part of the object of the
agreement. All that can be said is that the Crown should in its
indictment carefully distinguish between the object of the
agreement and particulars provided with respect to that agreement.

The indictment as framed in Co and Patton255 provides an instance

where the Crown successfully limited the object of the conspiracy
to one of defrauding the named victim while at the same time
providing detailed particulars as to the means to be employed by
the conspirators. In that case the Supreme Courtrof Canada held

that it was necessary only to prove the existence of an agreement
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to defraud and that this could be done by proof of one of the
256

particulars.

XIT. NON-STATUTORY TECHNIQUES TO CONTROL THE
CONDUCT QOF CONSPIRACY PROSECUTIONS

In addition to the techniques referred to above, which
are provided for in the Criminal Code, the trial judge has other
means available to him to ensure that prosecution of a conspiracy

charge proceed along definite and controlled lines.

(i) The Pre-Trial Conference

Most jurisdictions have some form of pre-trial
conference invelving counsel and a judge of the trial court.257
In complicated conspiracy cases -these pre-trial conferences could

be used to limit and define:

- the issues
- the nature of the Crown's case and the object of the
agreement

- the defences to be advancedZ58

Some will no doubt regard any suggestion that the
defence should have to give some indication of its position prior

to trial as sacriligious; however if the Crown is in fact seeking
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a well controlled trial premised on a specific and well
articulated allegation, then it should not be unreasonable tﬁat
the defence give‘some indication of its eventual position. If the
defence is content to "sit in the weeds" then the Crown should be
able to take the position that it will provide only that which it
is strictly required to provide to the defence. If the defence
wants to rely on its strict right to conceal its position from the
Crown, then it hardly seems unreascnable that the Crown should

rely on its right to do no more than the statute requires.259

(ii) The Use of Aids to Assist the Jury

The trial judge has a wide latitude to allow counsel to
use various types of aidgﬁin presenting its case. Fairness to
both sides and the assistance and the value to the trier of fact
of the device to be used should be the criteria by which a trial
judge exercise that discretion.260 The use of charts, summaries
and similar material can very effectively and concisely present
the strengths (or weaknesses) of the evidence which may have taken
weeks to present to the jury. Various appellate courts have
supported the use of such demonstrative aids in complicated

cases.26l A trial judge may also allow jurors to take notes

during the trial.Z26Ua
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In R. v. Nitra,262 the trial judge provided the jury
with a relatively detailed written instruction with respect to the
law of conspiracy. The Australian Federal Court did not take
exception to this procedure. No Canadian case appears to have
considered the propriety of written directions to the jury. Some

cases have acknowledged the trial judge's right to provide the

jury with the pertinent sections of the Criminal Code but have
commented on the extreme caution which must be exercised where
that procedure is followed.263 Presumably the same extreme
caution would be required with written instructions. They should
certainly be vetted with counsel before they are presented to the
jury.

L

(iii) Special Verdicts

It is customary in criminal trials, including complex
coﬁspiracy cases, that the jury returns a general verdict of
guilty or not guilty with respect to each accused on each

count. 264

The use of the special verdict whereby the jury are
asked to answer certain specific questions is not precluded by the

Criminal Code. Indéed, section 613(1)(c) appears to acknowledge

the potential for such a verdict.265 Special verdicts have bszen

returned in criminal cases on rare occasions in other

jurisdictions.266
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Given the multi step jury instruction now used in
conspiracy cases,267 it is arguable that in particularly complex
cases it would be appropriate to have the jury return answers Lo
those three gquestions rather than a general verdict. For example,
in a case, where there is no doubt that a conspiracy existed but
the question is whether each accused was a party to that
conspiracy, the trial judge could instruct the jury that they must
first consider the evidence admissible directly against each
accused; he could outline that evidence to them; and then direct

them to answer the question

Are you satisfied based on that evidence that accused X
is probably a member of the conspiracy

If the jury returned with an affirmative answer to that
question they then could be instructed on the further question of
whether they were satisfied beyond a reasonable doubt that he was
a member to that conspiracy. At that stage they would he entitled
to consider acts and declarations in furtheranée of-ﬁhe conspiracy
done by others they have found to be conspirators at the first
stage.268 If they returned a negative answer to that question

they would then be directed to acquit the accused.

Arguably, this approach could avoid the conviction of an

accused against whom there 1is very little direct evidence but who
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stands in danger of being convicted on the basis of the

overwhelming evidence against others.

The writer sees some value in this approach in certain
very specific cases, however the Ontario Court of Appeal has
recently commented adversely on the use of special verdicts in

criminal cases.269

(iv) Pre-Trial Disclosure

To date, an accused gains pre-trial disclosure through
the preliminary inquiry and/or through the auspicous of the Crown
Attorney's office.270 The disclosure flowing from the second of
those two sources dependg in large measure on the particulaf
jurisdiction and the administrative guidelines which may or may
not exist and which may or may not be followed in a given case.
Full disclosure of the material to be relied on by the Crown, and
on other material in the possession of the Crown relevant to the
case will go a long way to avoid many of the difficulties which

develop in a complicated conspiracy trial.

Once an indictment is before a trial court, a judge of
that Court may force a reluctant Crown to provide disclosure.271
Prior to the enactment of the Charter, the cases had established

that a judge of the trial Court could order production of
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statements and documents. It is submitted that this power was wide
enough to require production of witnesses' statements, officers
notes relating to conversations with witnesses, all documents
relevant to the investigation whether or not the Crown intended to
produce them, and all statements made by an accused and.documents
seized during the investigation,272 The effect of the Charter on
an accused's ability tQ gain pre-trial disclosure is still
somewhat uncertain. In R. v. Arviv the Ontario Court of Appeal
recognizes that a denial of adequate disclosure‘could constitute a
violation of section 7 of the Charter, although in that case the
Court held that the elaborate and extensive disclosure provided by
the Crown avoided any such constitutional violation.Z273

It is submitted that the fundamental justice requirement
of Section 7 as well as the fair trial reguirement in S$.11(d)
provide the basis for the development of a rule of pre-trial
disclosure which requires that the Crown provide access to all
relevant statements, documents and other material in its.
possession to councel for the accused sufficiently prior to trial
to allow the accused to prepare their defence.274 This require-~
ment of full disclosure should be limited only in cases where “the
Crown can satisfy a judge of the trial court that there are valid
reasons to limit this disclosure.275 If disclosure is not made
and the Crown seeks to adduce evidence which was not disclosed to
the defence, then the trial judge should have the authority under

Section 24(2) to exclude that evidence.276
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XI1i. EVIDENTIARY ISSUES

Cdnspiracy may be proved by direct evidence, circumectan-—
tial evidence or a combination of the two. With the advent of
extensive electronic surveillance more and more conspiracies.are
susceptible to direct proof by way of intercepted communications.
Most often, however, ptoof 0of the agreement is a matter of
inference to be drawn from the conduct of the alleged conspirators
and the circumstances in which that conduct occurred.277 If the
Crown can prove that X and Y acted concurrently towards a common
goal, the inference may be drawn that they did so as a result of
an agreement to achieve that goal. The inference is not an
automatic one but is clearly a strong one.278 The acts done by a
particular accused from which his involvement in a prior agreement
may be inferred need not be in and of themselves criminal.279 The
acts may well be innocuous taken alone, but when viewed in
combination with acts of others provide the necessary basis for

the interence of guilt.280

In many conspiracy cases the principal piece of circum-
stantial evidence on which the Crown relied is the commission of
the substantive offence which is the object of the alleged
conspiracy. Some courts have commented on the cogency of this
type of evidence<8l while others have recognized an inherent

danger in proving one crime by leading evidence of the commission
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of another.282 As courts adopt the "mutuality of object® approach

to the actus reus of conspiracy, it becomes more dangerous for the

Crown to charge conspiracy where its case depends entirely on
proof of the substantive offence. It will not be enough for the
Crown to prove involvement in the substantive offence in order to
establish the conspiracy. Rather the Crown will have to establish
involvement which flows from an agreement to achieve the mutual
object. This added requirement may well result in the acquittal
of an accused on a conspiracy charge, when that accused is clearly

guilty of the substantive offence.283

{i} The Agency Exception to the Hearsay Rule

P

If two or more persons act in concert then the acts and
declarations of any one of those persons done in fﬁrtherance of
the common design during the achievement of the common design are
admissible against all who have agreed to act in concert.<84 This
evidentiary rule is founded on.égency principles and is best

articulated by the authors of Corpus Juris Secundum. They state

"The exception is founded on principles which
apply to agencies and partnerships for it is
‘reasonable that where a body of men assume the
attribute of individuality, whether for
commercial business or for the commission of a
crime, the association should be bound by the
acts of one of its members in carrying out the
design." 285 '
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The rule set out above applies in éll &ases where a
common design exists and it is not limited to conspiracy cases nor
to criminal matters.286 Jt applies equally to acts and
declarations.<4%7 For example, a document found in the possession
of one ¢f the co-conspirators may be admissible against other

co-conspiratorse pursuant to this rule.288

One must also distinguish between acts or declarations
which constitute the agreement, and acts and declarations in
furtherance of the agreement. The former are admissible without
reference to the rule, since they constitute the subject matter of

the event. They are in effect the res gestae of the charge.289

One must also distinguish between the accused who makes
the act or declaration in question and the other alleged
conspirators. With respect to the accused who makes the act or

declaration it will be admissible against him.

- to prove the existence of the agreement
- to prove participation by that accused in the

agreement 299

As against the other alleged co-conspirators the act or
declaration will be admissible to prove their participation in the

agreement only if four conditions are met. They are:
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- the Crown on all ot the evidence establishes beyohd a

reasonable doubt the existence of the agreement alleged

~ the Crown establishes that each co-accused is probably a
party to the agreement alleged on the basis of evidence

directly admissible against this co-conspirator.

- the Crown establishes that it is probable that the other
alleged conspirator whose acts and declarations are in
gquestion is a party to the agreement based on that other

co-conspirateor’s own acts and declarations.

- the acts and declarations in guestion are in furtherance

of the common design.

Each of these four requirements should be considered
separately. The first requirement, i.e. the existence of the
conspiracy alleged, was commented on by Justice MacIntyre in the

leading case of R. v. Carter?29l as follows:

“Iin charging the jury on this question [the
existence of the conspiracy] the trial judge
should instruct them to consider whether on
all the evidence they are satisfied beyond a
reasonable doubt that the conspiracy charged
in the indictment existed. Lf they are not
satistfied then the accused charged with
participation in the consplracy must be
acquitted."292
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The above quote makes it clear that the first question
to be determined is the existence of the conspiracy, and that all
relevant evidence may be detefmined in deciding whether the trier
of fact is satisfied beyond a reasonable doubt that the agreement
exists. Having said this, it is important to note that while
proof of the existence of the agreement beyond a reasonable doubf
is a condition precedent to the use of acts and declarations by
one conspirator against another, it is not a condition precedent
to the admission of that evidence at trial. The order in which
evidence 1is tendered is a matter for the trial judge. -In many
cases it will be impossible to neatly separate the evidence so
that it is adduced in the same order that the jury will have to

ultimately consider it.293

The second requirement, i.e. proof that an accused is a
probable party to the conspiracy by his own acts and declarations,
is self—explanatqry. On this point the jury must be instructed
that they can consider only the acts and declarations of the
particular accused, however they may put those acts in
declarations in the context of acts and declarations done by other
alleged co-conspirators.<294 1In other words, the acts and
declarations of a particular accused"may be considered along with
the other evidence which constitutes tﬁe "overall conspiratorial

web"235 in order to determine whether on those acts and



-99-

declarations it has been established that the accused is probably

a party to the conspiracy.

The third requirement, i.e., proof that the alleged
co-conspirators were probably a party to the conspiracy, ralises
the same issues as does the second requirement. These alleged
co-conspirators may be co-accused or tﬁey may be people who were
never charged. Indeed their actual identities may be unknown.
Some authorities even suggest that the alleged co-conspirator may
be a person who was acquitted of the charge at a prior proceed-

ing.296 In R. v. Gunn and Ponak, the British Columbia Court of

Appeal reached the contrary conclusion.297 The Supreme Court of
Canada in affirming tﬁe conclusion of the majority of the British
Columbia Court of Appeal”éxpressly refrained from considering the
gquestion of whether an acquitted alleged co-conspirator's acts and
declarations were admissible.2272 From a logical point of

view there appears to be no reason why a person whose guilt has
not been proven beyond a reasonable doubt, could not be found to
have been a probable member of the conspiracy. The recent

- judgment of the Supreme Court of Canada in R. v. Grdic, however,

establishes

"as a matter of fundamental peolicy in the
administration of criminal law it must be
accepted by the Crown in a subsequent criminal
proceeding that an acgquittal is the eguivalent
to a finding of innocence."298
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In light of this startling pronouncement from our highest court,
an alleged co-conspirator who is acquitted must be taken as having
been innocent of the charge.299 Consequently his acts and
declarations should not be admissible in a subsequeﬁt trial

against his 4lleged co-conspirators.

The fourth requirement, that is that the acts and
declarations be in furtherance of the conspiracy, requires that
the conspiracy be ongoing at the time the acts and/or declarations
are said or performed.300 1In addition, the acts or declaraﬁions
must be done or said for the purpose_of advancing the objective of
the conspiracy.30l They cannot be a mere narrative, or a
statement about the conspiracy,302 although a declaration which
has a narrative quality to™it may still be said in furtherance of

the conspiracy.303

It is for the trier of féét to determine whether an act
or declaration is done or said in Furtherance of a conspiracy.304
If that act or declaration is capable of being construed as in
turtherance of the agreement, then it should be left to the trier

of fact to determine whether that was indeed the case. Some
declarations are clearly not in furtherance of a conspitacy (e.qg.
a confession by one of the accused,3042 3 plea of guilty

entered by one of the accused to the charge304P) and the

‘jury should be so instructéd.305
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Acts and declarations of a co-conspirator, if admissable
at the trail of an accused, which do not meet the in furtherance
requirement and are therefore not admissible to show that another
cé—conspirator was a party to the agreement wmay, however, be
admissible against the accused on the first issue, that is the
existence of an agreement. Tﬁis peint is clearly made by the
Victoria Court of Appeal'in Minuzzo. The court in that case

classified evidence into three categories.

-{1l) acts and declarations of the accused
-{2) acts and declarations of co-conspirators
-(3) acts and declarations of co-conspirators in furtherance
of the agreement
The court pointed out that categories 2 and 3 were
overliapping, and that evidence which fell into category 2 but not
category 3 was relevant on the guestion of the existence of the
agreemeant, but was not admissible to show an accused's

participation in the aqreement.306

As indicated above, an act or declaration will generally
speaking only be capable of being in furtherance of the agreement
if the act occurs or the declarations is made before the
terminatinn of the agreement. The achievement of the object of

the agreement usuélly terminates the aqreement.397 There may
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however, be cases where acts and declarations which occur shortly
after the achievement of the object of the conspiracy are still
said to be in furtherance of the conspiracy. 1In R. v Backrach,308
the accused were charged with conspiracy to procure an abortion.
The Crown sought to lead evidence of certain acts which occurred
immediately after the procurement of the abortion. It was argued
that these acts were not admissable against co-conspirators who
had not éeen privy to them because thé object of the agreement had

been achieved. The Court of Appeal disagreed and held,

"Evidence of what took place after the
abortion was all part of the performance of
one conspiracy: The care of the woman
immediately after the criminal act was
necessary for the fulfillment of their design
to do wrong and Escape detection and
punishment"309 (emphasis added)

Bachrack raises a difficult problem. Clearly not every
act done to avoid detection after the completion of the crime
which is the'object of the agreement can be said to be an act in
furthérance of the conspiracy. If that were so, then all
_conspiraciés could remain alive until they were discovered andg
prosecuted. On the other hand, acts which are very closely
connected in time énd place to the achievement of the cbiect are
understandably viewed as part of the conspiracy and done in
furtherance of the conspiracy. In Baron and Wertman, 310 the

Ontario Court of Appeal sought to refine the "Backrach" approach.
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The accused, Wertman, waé charged with conspiracy to
murder. She faced trial alone with Baron as chief crown witness.
Most of the evidence led by the crown consisted of acts done by
Baron after the murder in an attempt to destroy the body. The
trial Judge described the conspiracy as one to kill and dispose of
the body in a way which would avoid detection. This description

made Baron's acts admissable against Wertman.

Justice Martin for the Ontario Court of Appeal
disapproved of the view, that would hold that all conspiracies
ingluded as part of their object the escaping of detection. He
did howevsr, reject the idea that a conspiracy terminated at the
precise moment its criminal objective was completed. His Lordship
held that depending on gge facts of each of case, certain acts
which were done after the commission of the substantive offence
which was the obiject of the conspiracy, but which were proximaté
to the commission of the substantive could be viewed as done in

furtherance of the agreement. He described the concealing of a

body following a murder as such an act.31l

Baron and Wertman therefore, provides some specificity
to the principal first enunciated in Backrach.312 Acts done
immediately after the achievement of the object, but closely tied
to that achievement may be said to be in furtherance of the

conspiracy; however, acts done well after the achievement of the
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object to avoid detection or to “cover up" the crime will not be

viewed as acts in futherance of the conspiracy.312a

The extension of the life of the conspiracy beyond the
object of the conspiracy for the purposes of the co-conspirator
exception to the hearsay rule must be distinguished from cases
where the courts find a subsidiary conspiracy which is relevant to
the proof df the main conspiracy alleged. 1In R. v. Vrang313
Justice Zuber held that the transportation of drugs within Canada
did not éome within the ambit of a conspiracy to import herein
because the object of the agreement was completed upon
importation.314 He did hold however, that the transportation of
the drugs within Canada immediately after their importation was an
act done in furtherance of the achievement of a subsidiary object
which was of the conspiracy charged. Participation in the
achievement of the subsidiary object was therefore admissible
against the participants to show their complicity in the agreement

to import.

If an act is done after the completion of the conspiracy
and therefore does not come within the ambit of the exception
evidence of that act or declaration may be admissable on the first
issue to be determined, that is the existence and naﬁure of the
conspiracy. It will also be admissible against the doer of tne

act to show his participation in the conspiracy.315
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A related-problem involves acts and declarations done in
furtherance of the conspiracy at a time when a particular accused
was‘not a party to that conspiracy. Assume X and Y conspired to
commit a robbery, X does an act in furtherance of that agreement,
2 joins the ongoing conspiracy after X has performed that act.
What is the evidentary value against Z of X's act? The act is
clearly admissable against all conspirators to show the "origin
nature and object” of the conspiracy.316 1In addition, authority
holds that the act is admissable against 2 pursuant to the agency
exception because all accuse who joined aﬁ ongeing conspiracy are
said to raLify or adopt prior acts done in furtherance of the

agreement .217

In the example above, if the original conspiracy
involved X, ¥ and 2, and Z withdrew from the conspiracy before X's
act in furtherance, the act would still be admissable against 2 to
show the origin in nature and object of the conspiracy, but it
seems doubtful that the act could be used to show 2Z's
participatiocon in the agreement pursuant to the exception to the
hearsay rule, since he no longer was a member of the conspiracy at
the time it occurred. Nor would the ratification theory refef to

above have application.318

The full force of the agency exception to the hearsay

rule is readily apparent. It may make admissable against an
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accused acts and declarations done by another in the absence of
and without the knowledge of the accused. The accused's conduct
may in anc¢ of itself be entirely Lawful;-yet if he agreed to a
criminal conspiracy then he will be as quilty as those who
performed the unlawful acts in pursuit of that criminal goal.319
The accused may find himself in court with élleged conspirators he
has never met and whose existence he was totally unaware.320
Withéut the rule however, it would be virtually impossible to hold
those who plan a scheme but are wise enough to get others to

perform the "dirty work®” responsible for that plan.321

(ii) <Can the Defence Introduce hearsay Evidence of
the Acts and Declarations of Co-conspirators
which may assist an accused?

Defence counsel were at times wish to illicit a
statement from a witness as to an act or declaration by an alleged
co~conspiratdr made or seen by that witness as the particular
statement or declaration may be beneficial to his client. For

example,

X and Y are charged with conspiracy to extort. 2 the
witness has a conversation with W, an unindicted alleged
co-conspirator, in which W says "that X is really '
stupid... he does not know what is going on at all”.
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Can counsel for X introduce this statement through the witness?

Defence counsel cannot rely on the agency exception to

the hearsay rule since in so doing he would be admitting that his

client

one of

was a party to a conspiracy. Counsel c¢ould howewver, argue

the following:

Since the Crown has illicited from the witness other
acts or statements made by the co-conspirator then all
of the acts done or statements made by the
co-conspirator during the alleged existence of the
conspiracy should on the basis of fairness be admitted
so that all acts and declarations of the co-conspirator
can be seen in their total context.322

If the comment by the co-conspirator which the accuse
seeks to illicit is part of the continuum of conduct
involving in part acts and declarations made by the
accused, on which the Crown relies, then the proposition
put forward in Mota and discussed above indicates that
the co—conspirator's evidence is admissable to put the
conduct of the accused in its proper light.323

it could be argued that all of the acts and statements
of the co—conspirators during the continuance of the
alleged conspiracy relative to the general subject
matter of the alleged agreement form part of the res
gestae and are therefore admissable. Professor Gilles
favours this approach.324

Lastly, it could be argued that the statement of the
co-conspirator is admissable as evidence of his state of
mind. Since the Crown alleges that the co-conspirator
conspired with the accused, then the co-conspirator's
state of mind is relevant to the existence of the
conspiracy and eventually relevant to the accused's
guilt. The statement referred to above constitutes
evidence that W did not agree with the accused and 1is
therefore relevant to the accused’s ultimate guilt on
the charge.324a
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(iii} Can the Accused's Exculpatory Statements made
during the existence of the alleged conspiracy
be admitted through other witnesses?

A statement made by X, an accused during the continuum
of the alleged conspiracy, to a witness to the effect that he had

nothing to do with alleged conspiracy is prima facie self serving

and inadmissable through the witness. If however, the Crown has
illicited from that witness other statements made by the accused
during the continuum of the conspiracy approximately the same time
relative to the alleged conspiracy then the exculpatory statements
made by the accused to X can be illicited on all or some of the

basis set out above.324>

XIv., APPLICATION OF THE AGENCY RULE AT TRIAL.

A Order of Adducing Evidence

The Crbwn.must show both that the agreement alleged
exists and that the accused was a party to that agreement. The
Crown does this by adducing both direct and circumstantial
evidence, the latter consisting in large part of acts and
declarations of alleged conspirators and acts and declarations of
the particular accused.326 The acts and declarations of the
accused are admissable against that accused to show the existence

of the agreement and his complicity in it. The acts and



~109-

declarations of the other alleged conspirators are not admiéSable
against an accused to show that the accused is a party to the
offence unless the criteria set out above are met. The acts and
declarations of a co-conspirator arve therefore initially
admissable to show the existence of the agreement alieged, and
that the alleged co-conspirator was a party to that agreement.
They will take on added evidentary force against a particular
accused only if the acéused can be said based on his awn acts and
declarations to have probably been a conspirator, and only if the
acts and declarations in guestion are in furtherance of the
agreement.r Logic suggests that the Crown should first establish
that the accused was a probable conspirator before it adduces the
evidence of acts and declarations of a co—-conspirator who is not
on trial. Reality however prevents this neat "pigeon holing™ ot
the evidence. It has long been accepted that the Crown has a wide
latitude in leading its evidence, and may lead evidence of
co-conspirators' acts and declarations before it leads evidence to
establish that a particular accused was a party to the

agreement .327 At the conclusion of the Crown's case the Court
must sort out the evidence to determine whether probable
participation has been shown against an accused through his own
acts and declarations, and to determine what 1f any of the other
acts and declarations of the co-conspirators are admissable on the
ultimate determinatin of the accused's liability. Some argue that

this process of “"conditional admissability"328 is unique to
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conspiracy cases and presents a particular danger to an
accused.322 This is not the case. In many cases evidence will be
led which goes to prove the commission of a crime, which_dpes link
the accused to the crime. At'some point in the Crown's case there
must, however, be evidence led which links the accused to the

crime. Conspiracy cases are not unique in this regard..

It is arguabple, that it the Crown is in possession of
direct evidence against the accused who are on trial, that the
Court wmay require the Crown to lead that evidence first before
leading evidence of acts and declarations of co-conspirators who

1s noc on trial. This has not however been the practice to

date-BBO

8. Trial Judge's Function in a Conspiracy Case

{i) At the close of the Crown's case

(a) Generally

In a criminal case an accused may move for a directed
verdict at the close of the Crown's case.33l The motion will
succeed if there is no evidence on which a properly instructed
Jury could convict the accused of the offence charged. In a

conspiracy case there must be
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- some evidence of the existence of the agreement alleged

- some evidence directly admissable against the accused

showing his participation in the agreement.

In determining the fwo issues outlined above, the
so-called rule in Hodge's case has no application.332 1If the
evidence is reasonably capable of supporting the inferences
required to establish the two facts set out above then the case

must go to the trier of fact.

(b) The Process in a Conspiracy Case

PN

In a conspiracy case where a motion for a directed
verdict ig brought the trial Judge should consider the following

issues in the following order:

~-{(1) on all of the evidence heard could a reasonable trier of
-fact properly instructed conclude that the Crown had
proven the existence of the agreement alleged?333 This
determination will require that the trial Judge reach a
conclusion as to the nature of the object of the
conspiracy alleged in the indictment.334 If he has
satisfied that there is no evidence from which a jury

could infer that an agreement with the object alleged in



-112-

the indictment existed then the trial Judge should

direct a verdict with respect to all accused.335

-{Z) If the trial judge is satisfied there is a calse to
answer on the first issue, he should then consider
whether on the evidence directly admissible against each
accused a reasonable trier of fact properly instructed
could conclude that there was evidence that the accused
was probably a party to the agreement alleged. If there
is no such evidence the trial Judge should direct a
verdict of acquittal with respect to that particular

accused.336

(ii) At the End of the Case

{(a) The Process of Adjudication

The direction to be given by the trial Judge at the end

of the case is set out in Regina v. Carter.337 The relevant

extract appears below.

“In charging the jury on this guestion the
trial Judge should instruct them to consider
whether on all of the evidence they are satis-
fied beyond a reasonable doubt that the
conspiracy charged in the indictment existed.
If they are not satisfied then the accused
charged with participation in the conspiracy
must be acquitted. 1If however, they conclude
that a conspiracy as alleged did exist they
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must then review the evidence and decide
whether on the basis of the evidence directly
receivable against the accused, a probability
is raised that he was a member of the
CONsSpiracyv. If this conclusion 1is reached
they then become entitled to apply the hearsay
exception and consider evidence of the acts
and declarations performed and made by the
co-conspirators the furtherance of the objects
of the conspiracy as evidence against the
accused on the issue of his guilt. This
evidence taken with the other evidence may be
sufficient to satisfy the jury beyond a reason
able doubt that the accused was a member of
the conspiracy and that he is accordingly
guilty. They should be told however that this
ultimate determination is for them alcone, and
that the mere fact that they have found
sufficient evidence directly admissable
against the accused to enable them to consider
his participation in the ceonspiracy probable
and to apply the hearsay exception does not
make a conviction automatic. They should be
clearly told that it is only after they have
become satisfied beyond a reasonable dcubt on
the whole of the evidence on both issues, that
is, the existence of the conspiracy and the
accused membersfiip in it, that they may
convict, and that it is open ta them if they
think its right or if they are not satisfied,
to acquit the accused, even after reaching
their initial determination of probable
membership in the conspiracy which enabled the
application of the hearsay exception. The
trial Judge should point ocut to the jury as
well the evidence directly admissable against
the accused on the threshold issue of his
membership in the conspiracy to assist them in
that determination.”

Carter and other cases would seem to lend support to the
following f£ive step format to be used in instructing the trier of

fact in conspiracy cases: 338
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STEP ONE
The trial Judge should instruct the jury that there are

two issues

- did the agreement alleged in the indictment exist?

— if it did, who were the parties to that agreement?

STEP TWO

The trial Judge should direct the jury to consider first
.the question of the existence of ﬁhe aqreeﬁent alleged. In doing
sc they should he told to look at all of the evidence both
inculpatory and exculpatory which is relevant to that issue. If
they conclude on the basis of all of that-evidence beyond a
reasonable doubt that the élleged agreement existed they should
then proceed to consider the question of who wefe parties to that
agreement. If they are not satisfied beyond a reasonable doubt
then they should acquit all accused. .It is important in this
stage of the-instfuction that the trial Judge cleariy instruct the
jury as to the nature of the agreement alleged. He must make it
clear to them what the object of the agreement alleged is, since
in this phase of their delibefation the jury must deterhine
whether they are satisfied beyond a reasonable doubt that the

Crown has proved the existence of the specific agreement alleged.
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STEP THREE

If the jury have not acguitted all accused at the end of
Step 2 they should be told to look at each accused individually,
and to decide on the basis of evidence which is directly relevant
to and admissable against that accused whether the accused was
probably a member of the conspiracy: This requires that the trier
of fact determine whether 1t is more likely than not that as a
accused was a member of the conspiracy. If the jury are not so
satisfied with respect to one or more of the accused they should
acqqit each accused with regard to whom they are not satisfied.
In this phase of the instruction the trial Judge should outline to
the jury all of the acts and declarations thch are potentially
admissible against each being accused on this lssue, This should
be done separately for both accused. He should also ocutline to
the jury any evidence which might exist which is exculpatory on
this point. Finally, he should direct the jury that they can
consider these acts and declarations done by a_particular accused
in the context of all of the evidence including acts and
declarations of othérs to determine what inference should be drawn

from the accused acts and declarations.

STEP FOUR
The jury should then be instructed to repeat step 3 with
respect to any of the named but unindicted co-conspirators against

whom the trial Judge has concluded that there is some evidence
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from whiéh reasonable trial of fact properly instructed cduld
conclude that the person was a conspirator. If theré is no such
evidence then the trial Judge should direct the jury as a matter
of law that the particular alleged co-conspirators are not
co-conspirators; and he should in fact remove from the jury's
considerations acts and declarations done by that alleged
co—conspirator. In this phase of the instruction the trial Judge
should also deal with any allegation that a person or persons
unknown were parties to the conspiracy. If there is no .evidence
to support the finding of unnamed co-conspirators the jury should
be instructed to ignore that part of the allegation. If there is
evidence of acts and declarations done by unnamed co-conspirators
the trial Judge should direct the jury to determine whether based
on those acts and declarations the unnamed persons were probably

parties to the conspiracye.

STEP FIVE

The jury should then be instructed to consider the case
against each accused who remains after step 3 taking into accouat
evidence which is directly admissable agéinst that accused and
ralso thé evidence of acts and declarations done in furtherance of
the agreement by any other individual who the jury has decided in
steps 3 and 4 were probably co—-conspirators. The jury.should be
told that to decide based on all of that evidence whether they are

satisfied beyond a reasonable doubt that a. particular accused was
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party tc the agreement. It must be made clear to the jury that a
finding of probable participaticn at Stage 3 does not necessitate
a conviction, and that a conviction can flow only if based on all
of the evidence admissable in step 5 they are satisfied beyond a
reasonable doubt of the aécused participation. During this phase
of the instruction the trial Judge should tell the jury what acts
and declarations are capable of beihg in furtherance of the con-
spiracy. He should define the in furtherance requirement for them
and tell them that it is for them to determine whether a parti-
cular act or declaration was in furtherance of the conspiracy. If
there are acts and declaration of co-conspirators whiéh are
clearly not in furtherance of the agreement and which may have
some potential prejudice to an accﬁsed (eg. a confession by a
co-conspirator) the trial Judge should tell the jury that such
evidence is not capable of being viewed as in furtherance of the

agreement.

XV. CONSPIRACY TRIALS AND THE RULES QF EVIDENCE
REQUIRING CORROBORATION

It is now clearly established tha£ there is no specific
or particular direction that is required with respect to the
evidence of an accomplice.33% Unindicted co-conspirators are
accomplices. The jury must be told to view their evidence with

caution, and the jury should be told what specific factors if any,
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they should consider in assessing credibility {eg. an agreement

that a Crown not to prosecute the co-conspirator).

Two specific issues relating to corroboration require
further consideration. The first arises in a case like the one
described below. Assume X and Y are charged with conspiracy to
commit murder. 2 is an unindicted co-conspirator. If 2 testifies
then the jury will no doubt be instructed to view his evidence
with caution because of his complicity in the alleged crime.
Assume however, that Z does not testify but that the Crown calls B
who was not inveolved in the conspiracy to give evidence of acts
and declarations done by 2 in furtherance of the conspiracy. The
Supreme Court of Canada has held that If B is not an accomplice
himself then there is no ;éed to give any particular warning to
the jury as to the inherent danger in relying on his evidence,
even though his evidence consist in part of the acts and words of
2, a co-conspirator.340 Potentially 2's words have more force

coming from the mouth of B, than if they came from Z himself!

The second issue concerns the conspiracy charges where
the substantive offence which is the objéct of the agreement
carries a statutory requirement of corroboration.34l These cases
remain unaffected by decisidns which have eliminated the common

law requirement of a specific warning to the jury with respect to
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certain types of witnesses. If an accused is charged with
conspiracy to commiﬁ a substantive offence which substantive
offence requires corroboration, there is no requirement of
corroboration in order to convict the conspiracy charge.342
Consequently if X and Y are charged with perjury they cannot be
convicted on the evidence of Z only. The can, howevwer, be
convicted of conspiracy to commit perjury based on the same

evidence.

- XVI VERDICTS

(i) Included Offences

Conspiracy to commit crime "X" is not an included
offence on a charge which. alleges the commission of crime "X".343
The two offences are entirely distinct. It should be noted
however that the present provisions of the Criminal Code may well
allow a plea to a conspiracy charge where the accused is charged
with a substantive offence assuming the Crown is agreeable to that

(ii) Conspiracy to Commit a lesser Offence as an included
Offence in a conspiracy charge

Consider this example, X and Y are charged with

conspiracy to commit robbery. X takes the stand and testifies in
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his own defence. He admits agreeing to steal a sum of wmoney from
the victim but states that he understood that the money was to be
taken from the pocket of the victim's jacket while it was hanging
in a coat room. In fact ¥ planned to take it from X by force. If
X's evidence ralises a reasonable doubt then one has a situation
where X has agreed to a theft and Y has planned a robbery. Can X
be conv;cted of conspiracy to commit theft? The Quebec Court of
Appeal has answered therquestion in the affirmative345 and the
Ontario Court has accepted that analysis without comment.346 The
English Ccurt of Appeal has reached a different conclusion.347 If
‘one approaches the question from the vantage point of the
"mutuality of object" definition of a conspiracy then there is
clearly no agreement between X and Y since they have not reached a

consenus to pursue a mutually held goal.

(ii1) Combinations of Verdicts where more than one
Accused is Charged with Conspiracy

Prior to 1974 it was tirmly eétablished that if two
accused were tfied together for conspiracy and there were no other
alleged conspirators then the trier of fact could not acquit one
and convict the other.348 There had to be two acquittals or two
convictions and a reasonable doubt about the guilt of either

accused required the acquittal of both.
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It had also been held that if the two accused were
alleged to have conspired together, and with noc one else, were
tried separately that the acquittal on the merits of the second
person tried necessitated the guashing of the earlier conviction

of the first person.349 The House of Lords in D.P.P. v Shannon350

rejected the state of the law described above. The Supreme Court
of Canada in Guimond351 appears to have accepted in part at least,

the approach taken in Shannon.

The present law is somewhat unclear, however it can be
safely said that where the two alleged conspirators are tried
separately the acquittal of the accused on the second trial no
longer necessitates the 9uashing of the earlier conviction
rendered against the accused at the first trial.352 The first
conviction will be quashed only if on an examination the entirety
of the record of both trials the Court concludes that the verdicts
are inconsistent and therefore demonstrate a miscarriage of
justice.353 Where the two accused are tried jointly the law
remains somewhat unclear. In Shannon the law Lords split on the
correctness of the "both or neither" charge to the jury. Lords
Morris and Reed favoured the traditional rule,354 as did Lord
Salmon save in the "most exceptional circumstances".355 Lords
Simon and Vicount Dilhorne favoured following the rule only where
the evidence admissable against the two accused was not

substantially different. In the case where one of the two had
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confessed the evidence against the convessor would generally be
significantly different, and in view of Lord Simon and Viscount
Dilhorne it would be appropriate in that case that one accused be

convicted and the other acquitted,326

In Guimond, Mr. Justice Ritchie referred to this

difference of opinion in the House of Lords but chose not to deal

with them directly. Rather he indicated that the problem should
not arise since in cases where the evidence was substantially more
powerful'against one accused than another, there should be
separate trials.357 Chief Justice Laskin in dissent in Cuimond
expressed a strong preference for the preservation of the law as

it stood prior to Shannon.358

Since Guimond Canadian authority has been somewhat
split. None of it has attempted a detailed analysis of the

opposing views articulated in Shannon. 359

Since the decision in Shannon, the English Farliament
has given statutory recognition to the opinion of Lords Simon and

Viscount Dilhorne in Sections 5(8) and 5(9) of the Criminal Law

Act ., 360
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XVIiI CHARTER IMPLICATIONS AND THE
LAW OF CONSPIRACY

Criminal law and procedure cannot he discussed without

reference to the Canadian Charter of Rights and Freedoms (herein

refercved to as the Charter). That document has had an extensive
effect on criminal law and procedure. As the courts develop and
interpret the words of that document the effect will become

pervasive.

One issue which has strong application to conspiracy

cases, which raises constitutional questions is the agency
exception to the hereséy rule. As noted ab&ve, that rule permits
the Crown to induce evidénce of statements made by
co-conspirators, and to use that evidence against the accused,
without calling that co-conspirator as a witness. The trier of
fact may thus use the words of the co—coﬁspirator against an
accused when the accused has not had the opportunity to confront
the maker of those statements (i.e. the co~conspirator) by way of
cross—-examination. The accused may of course c¢ross-examine the
witness who is testifying to the words said by the co—-conspirator,
but this is hardly a full substitute for a cfoss—examination of

the actual maker of the statements.
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The rules of evidence be they judge made or creatures of
statute are clearly subject to the provisions of the Cha_rter.361
A rule of evidence which does not accord with the principles of
fundamental justice and which results in the deprivation of life,
liberty or security of the person will be rendered inoperative by
the combined fact of section 7 and section 52 of the charter.362
Similarly a rule which denies effective and full cross-examination
will be contrary to tﬁe.provisions of section 11(d) which
guarantee a fair hearing to a person charged with an offence.363
Several courts have recognized that section 7 and/or section 11(d)
of the charter may modify or render inopefativé existing rules of
evidence, 364 however to a large extent those courts have held that
the particular rules challenged in the cases before them did not
offend the relevant charter provisions.365 The decision in R. v,
Williams366 is pafticularly instructive. In that case the Ontario
Court of Appeal recognized that the Charter may serve to modify
existingastatutory and common law rules‘relating to heresay
evidence Qhére their strict application may result in the denial
of a fair trial. The court concluded in that case however that
" the application of the estatblished rules did not operate to deny

an accused a fair trial.367

No Canadian case to date has challenged the agency
exception to the heresay rule as unconstitutional. 1f such a

challenge were mounted the following observations are pertinent:
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- while the charter, unlike the American constitution,
contains no express guarantee of a right to confront
witnesses called against an accused, other.provisions of
section 7 and section 11(d) are clearly wide enough to

embrace a right of confrontation.368

- all forms of heresay evidence violate to one degree or
another an accused's right to confront those giving evidence

against him.362

- not all types of heresay evidence will offend other
proﬁisions of the Charter.370 Where the heresay evidence
tendered has substgntial guarantees of trustworthiness, apart
from those engendered‘by a right of confrontation, and where
it is impossible or impracticable to produce the actual maker
of the statement, then in all likelihood heresay evidence
will not offend any constitutional guarantee.37l Necessity

and reliability should be the parents of any rule which

permits heresay evidence in a criminal trial.

Absent Canadian authority it is helpful to examine the
American case law dealing witﬁ the constitutionality of the
co—conspirator exception to the heresay rulé. In doing so however
it must be remembered that the rule is applied differently from

State to State, and in many cases the existing co-conspirator rule
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is more limited than the rule as deveioped in Canada.372 For
example many states require direct evidence admissable against an
accused of his participation in the conspiracy before the trief of
fact is permitted evidence of acts and declarations of

co-conspirators.373

Although the Sixth Amendment-right to confront witnesses
brought against an accused is said to have been a product in part
of perceived prosecutorial abuses in conspiracy cases374 Americah
courts’ have by and large admitted statements made by
co-conspirators in furtherance of and during the existence of the
conspiracy.375 On the other hand the United States Supreme Court
has established certain cr?teria for the admission of heresay
evidence generally.376 Théﬁ criteria requires that the witness
not be available to testify, and that be strong indicatia that the

heresay evidence is reliable.377

A detailed review of the American case law can be found
in "Federal Rules of Evidence 8Ul(d) (2)(e) and the Confrontation
Clause: Closing the Window of Admissability for Co-Conspirator |
Heresay®.378 That article makes a strong argument in favour of
the limitation of the agency exception to the heresay rule to
cases where the co-conspirator cannot be produced at trial, and
the evidernce is not crucial to the prosecution's case or

devastatingly prejudicial to the defendant.379 The author argues
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that these limltations are necessary because co-conspirator's
statements lack the-necessarylindicatia of trustworthiness to
permit thelr admission except in the most limited cases. Whether
Canadian courts would go so far as does the author of the
above-referred to article is doubtful. Howeyer it is submitted
that in a case where there is crucial evidence from a
co~-conspirator, who is not to be called bylthe Crown, but is
available as a witness, a strong argument can be made that the
evidence should be excluded by virtue of section 7 and/or 11(d) of
the .charter.380 The argument would be strongest in a case where
the co-conspirator was not charged, but was not to be called by
the Crown and was available to give evidence. The argument could
also be made where the Crown had jcintly indited co—consbirators
thus rendering a co~cons;irator a non-compellable witness at the
instance of his co-accused.38l It could be argued in that case
that the Crown had effectively méde a co-conspirator unavailable
to give evidence, and unavailable to be cross—examined by an
accused and that conseguently his statements should not be

admissible against the accused pursuant to the agency exception to

the heresay rule.

The argument outlined above is a speculative one and
would no doubt involve an "uphill" battle. Given the Supreme

Court of Canada's apparent willingness to effect sweeping changes
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in our c¢riminal law and procedure under the auspices of the

Charter, it is an argument worth making in the appropriate case.

THE END
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conspiracy makes the remarkable assertion that "agreeing
is an easily understood concept." One must assume the
authors have some insight which has escaped others. Sad
to say, the authors don't tell us what the word means
but only that it must be "positive".

Goode supra n.la p.6-8

- Brodie v. The Queen, [1934] S.C.R. 165 at 168

U.5.A. v. Kissel (1910}, 218 U.S. 601 at 608
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{7
<

Crim. Div.,)

R. v. Lessard (1983) 10 C.C.C. (3d) 61 at 84-87
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481 (B.C.C.A.) leave to appeal to S.C.C.
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U.S. v. Falconi 109 F. (2d) 579 at 581 (end CIR. Ct.
App.) AFF on other grounds 311 U.8., 205,
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"wheel" conspiracy but failed to prove a rim joining the
spokes.

supra ne. 53
R. v. Cotroni supra n. 34at pp. 190, 198 (C.R.)

R. v. Simmonds, [1969] 1 Q.B. 685 51 Cr. App. R. 316 at
332

The combines cases are replete with examples of
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supra n. 36.
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existing agreement see also R. v. Handleman (1980}, 57
C.C.C. (2d) 242 at 252 {(Ont. C.A.).
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specificly see D.P.P, v. Nock (1978) 62 C.,R. App. R. 116
(A,L.); compare Nock to Harris (197%) 69 C,R. App. R.
122 (C.A,) where the agreement was more broadly
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See R. v. Nitra (1983), 10 A, CRIM. R. 370 (Aust. Fed.
Ct.) where an example that is much like the one referred
to above 1is discussed. The Court concludes that none of
the alleged conspirators can be convicted.

To my knowledge there is no case where the Courts have
faced the exact issue referred to above. It could arise
in cases invelving a conspiracy to traffic and import,
since conspiracy to import carries a minimum sentence of
7 vears {see R. Randall and Weir (1983} 7 C.C.C. (3d}
363 at 376, N.5.S.C. APP. DIV.) but conspiracy to
traffic does not.

R. v. Vraney et al (1979) 46 C.C.C. (2d) 14 (ONT.

C.A.). R. v. Henderson (1984) 14 A. CRIM. R. 274 (S,

Aust. C.A.) see also: R. v. McDonald (1959) 126 C.C.C. 1
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297.

Johnson v The Queen (1976) 136 C.L.R. 619 at &27.
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.S. v. Kissel, 218 U.S5. 601 at 607 (1910)

. v. Connelly and Mc¢cGreavy (1894) 1 C.C.C. 468 at 505

(ONT. C.A.) '

R. v. Dass (1979) 47 C.C.C. (2d} 194 at 205 (MAN.C.A.}

Harvey Green {1975) 62 Cr. App. R. 74 (C.A.)

D.P.P., v. Doot (1973] 2 W.L.R. 532 (H.L.,) Orchard supra
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pre} fus

See supra n.

See also:
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Telman v. U.S. 67 F. (2d) 716 at 718 (5th CIR 1933)

One cannot abandon a completed crime. This is a rule of
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will not terminate the agreement, unless all of the
parties (save one) are aware that it is impossible to
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R. v. Tanney (1976} 31 C.C.C. (2d) 445. (ONT. C.A.)}

r

R. wv. Vraney supra n. 72

As to the nature of continuing and non-continuing
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(s.C.C.) :
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Kissel supra n. 76
R. v. Segal (1925) 45 C.C.C. 32
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Churchill v. Walton [1976] 2 A.C. 224 (H.L.)

R. v. Rousseau (1985%) 21 C.C.C. {3d) 1 (QUE. C.A.)

R. v. O'Brien [1954] S.C.R. 666 at 668, 670, 676
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R. v. DelLay (1976) 25 C.C.C. (24} 575 (ONT. C.A.)

supra n. 86
supra n. 86 at 668 (S.C.R.)
McFarlane supra n la at p. 217

Smith and Hogan 5th edition at p.252

supra n, 34

R. v. Hunter et al (1985) 23 C,.C.C. (3d) 331

R. v. Dungey (1979) 51 C.C.C. (2d4) 86

Gillies supra n la at f£. 17-18

am—

R. v. Miller et al (1984) 12 C.C.C. (3d) 54 (B.C.C.A)

R. v. Kingswell (1984) 14 A, Crim. R. (N.S.W.C.A.)

Criminal Code S5.19., As with most propositions American
authority to the contrary exists, see:

People v. Powell 63 N.Y. 88 (1875)

e

People v. Flack 125 N.Y. 324 (1891)

As to the concept of recklessness in criminal law
generally see:

Leary v. The Queen [1978} 1 S.C.R. 907

R, v. City of Sault Ste Marie (1978) 40 C.C.C. (2d) 353
at 362 (S.C.C.)

Sansregret v. The Queen (1985) 18 C.C.C. (34) 233
{(S.C.C,)

This view has held sway in conspiracy to defraud cases
in England and Australia see:

R. v. Weaver (1931) 45 C.L,R, 321 at 358

R. v. Allsop (1977) 64 Cr. App. R. 29
see also:

R. v. Sauve et al (1979) 55 C.C.C. (24) 149
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R. v. Kerr (1912) 15 Cr. App. R. 165 at 168
Gillies supra n. la at p. 85
Goode supra n. la at p.39

HARNO Intent in Crimlnal Conspiracy 89 U. Pa. L.R. 624
at 634 - 635 (19241)

Smith & Hogan supra n. at P. 234 G.

Williams Textbook of Criminal Law 2nd ed. at P. 429-431.

NOTE: Williams and Smith and Hogan based their conclu-
sions on the precise language used in S.1(1) of the
ACC.

R. v. Lessard (1982) 10 C.C.C. (3d4) 61 at 86 (QUE.
CeA.)

(1981) 73 Cr. App. R. 333 (C.A.)
supra n. 97

R. v. Ancio [1984] 1 S.C.R. 225
10 C.C.C. (3d) 385

If criminal conduct is viewed as a continuum in most
cases conspiracy occurs before attempt. If the mens rea
plays a predominant role at the attempt stage because
the Act is not yet complete, then it must play an equal
or even stronger role at the conspiracy state where the
conduct is even further from a completed ctfence.

As to the rationale for imposing criminal liability
for recklessness see!

J.H.Buzzard, "Intent" [1978} Crim. L.R. 5.

J.Ce Smith, "Intent a Reply" [(1978] Crim. L.R.1l4

"Codification of the Criminal law: General Principals
the Mental Element in Crime," (1970) LAW COMMISSION
WORKING PAPERS.

see Supra ne.

R, v. Cipolla 46 C.R. 78 at 89, 102 (ONT.C.A.) Appeal to
5.C.C: dismissed. :
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106.

107.

108.

109.

110.
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R. v. Griffiths (1965} 49 Cr. App. R. 279 (C.A.)
Goode P, supra n la P, 227
R. v, Dass supra n. 52
v. Ardalen [1972] 2 All E.R. 257 (C.A,)

v. Bengart et al supra n. 33

v. Longworth et al supra n. 39

R.
R.
R. v. McNamara et al supra n. 40
R.
R.

v. Patterson et al supra n. 57

The "stake in the outcome" language appears in Faleconi
supra n. 45 :

See also:

R. v. Gauthier (1983) 51 H,B.R. (2d) 90 See alsoc cases
referred to above n. 45

e.g. see U.S5. v. Bruno 105 F. 2d 921 (2nd O.R. 1939)
Rev. on other grounds 308 U.S, 287 (1939)

Smith and Hogamn Supra n. 19 at p. 235

R. v. Easom [1971} 2 Q.B. 315

R. v. Husseyn (1977) €7 Cr. App. R. 131

A.G., References 1 an 2 {1979); {19791 3 W.L.R. 577

see:;

J«Co Smith [1977] Crim. L.R. 606-607

see also:

R. v. Jackson et al [1978] Crim. L.R. 442

R. v. Reed [1982] Crim. L.R. 819
Goode supra in la at 14-15

see n. Smith & Hogam supra n. 108

Contra Williams: note at 127 N.,L.J. 1165.
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R. v. Segal supra n. 85

Churchill v. Walton supra n. 85

R. v, Purnell {1978] 6 W.W.R, at 15

R, vs. Sequire (1929) 49 C.C.C. 226 (Ont. C.A,)

Stale v. Spock 426 F. 2d. 105 (1st Cir; 1969)

R. v. Nimegeers (1980) 6 Sask. R. 45 at 52 (Sask. C.A.)
R. v. Weaver supra n. 95.

R. v. Sansregret supra n. 95 at pp. 233-235,

A person who represents that "X" is the truth is a liar
it he Knows "X" to be talse, or if he does not know "X"
to be true. In either case, he is misrepresenting his
knowledge as to the truthfulness of fact "X".

Supra n. 54.

R. Randall and Weir (1983}, 7 C.C.C. (34) 363 N.5.5.C.
{App. Div.). :

Williams: Criminal Law: The General Part at p. 688,

R. v. Segal supra n. 85.

Supra n. 24.

It is the bilateral or multilateral nature of conspiracy
which justifies its existence as a distinct inchoate
crime.

See infra "Verdicts".

See:

R, v. Martin (1933), 1 D.L.R. 434 at 440 {Man. C.A.).

R. v. McDonnell, [1966], 1 All E.R. 193 (Bristol
Assize). , '

R. v. Marquardt 18 C.R.R.S. 162 (B.C.C.A.)},

Goode supra n. la. at p. 109 ard following contains a
full discussion of corporate liability for conspiracy.
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As to corporate criminal liability generally, see .
CANADIAN Dredge and Dock v. The Queen (1985) 19 C.C.C.
l, and see commentary at (1985) 45 C.R. (3d) 357.

KOWBEL v. The Queen, [19254)}), S.C.R., 498;: 100 C.C.C. 47,
and see case comment at {(1955) C.B.R. 75.

Re Midland Bank Trust Co. Ltd. (No. 3), [1979], 2 All
E.R., 193,

Interestingly, England has given statutory effect to
this anomoly. See gs.2(2)(a) of Criminal Law Act 1977.

KOWBEL supra n. 122 at 509.
Goode supra n. la. at p. 100.
Gillies supra n. la. at p. 50.

Farnsworth v. Zerbst 98F, 2d. 541 at 544 (5th C.R.
1938).

Behn v. The King (1936) 38 W.A.L.R. 24,

Matusevitch v. the Queen (1977) 51 BAust, L.T.R. 657
(Aust. H.C.)

Smith and Hagan (5th ed) at p. 250-251.

R. v. Cosgrove [1948] Tas. S.R. 99 at 105.

Farnsworth v, ZERBST supra n. 124{a).

R. v. Murphy and Bieneck (1981) 60 C.C.C. (2d) 1 (Alta.

CnAo)o

See also:
R. v. Tyrrel [1984] 1 0.B. 710

R. V. Whitechurch (19840) 24 Q.B.D. 420,

Gillus supra n. la at p. 50-52.

Lythgoe v. State 626 P.Rpt. (2d) 1082 (Alaska S.C.
1981). ' :

U«S5. v. Holte 236 U.S. 140 (1914).

R. v. Burns et al (1984) 79 Cr. App. R. 173 generally
see J.C. Smith "Victims as Partners to a Crime" [1962]
Crim.L.R, 683,
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128a. R. v. Duguid (1906) 75 L,J.K.B. 470,

R. v. MacKenzie (1910) 6 Cr.App. R. 64,

see also:

R. v. Cardinal ({1983) 1 W.W.R. 689 (adult can be liable
as aider and abettor to 13 year old rapist).

129, The section condifies the common law.

see:
MacLleod v. A.G. for N.S.W., [1891] A.C. 455.

130. Criminal Code s. 423(3) and following. These are
discussed in MacFarlane supra n. la at p. 238.

130a. Recent examples which refer to the earlier jurisprudence
include:

A.G, Reference No. 1 for 1983 (1983) 77 Cr.App. R. 9.

R, v. Tomsett [1985] Crim.L.R. 369.

131. Libman v. The Queen (1985) 21 C.C.C. (34) 206 (S.C.C.).
131a. Ibid. |
132. The apbcoach taken in Libman was foreshadowed by Justice

Corey's lucid judgment in Re. Bigelow and The Queéen
(1982) 69 C.C.C. (2d) 204 leave to appeal to 5.C.C.
refused 45 N.R, 534.

133. Bolduc v. The A.G. Quebec (1982) 68 C.C.C. (2d) 413,
19827 1 8.C.R. 573. '

Gunn v. The Queen (1982) 54 C.C.C. (24) 163 (MAN.C.A.)
rev. on other grounds [1982] 1 S.C.R. 522.

134, Boldu¢ supra n. 133,

135, Gunn supra n. 133,
R, v. Dass (1979) 47 C.C.C. (2d) 124 at 206 (MAN.C.A.)}.
R. v. Baldini (1984} 51 A.,R. 89 (Alta.C.A.).

Contra: R. v. Lai and Lau (1985) 24 C.C.C. (3d) 238
(BICQCeA.)q
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As to corporate criminal liability generally, see
CANADIAN Dredge and Dock v. The Queen (1985) 19 C.C,C.
1, and see commentary at (1985) 45 C.R. (34d) 357.

KOWBEL v, The Queen, {1954]), S.C.R., 498; 100 C.C.C. 47,
and see case comment at (1955} C.B.R. 75.

Re Midland Bank Trust Co. Ltd. {(No. 3), [1979], 2 All
E.R, 193.

Interestingly, EBEngland has given statutory effect to
this anomoly. See s.2(2)(a) of Criminal Law Act 1977.

KOWBEL supra n. 122 at 500,
Goode supra n. la. at p. 100.
Gillies supra n. la. at p. 50.

Farnsworth v. Zerbst 98F, 2d. 541 at 544 (5th C.R.,
1938).

Behn v. The King (1936) 38 W.A.L.R. 94.

Matusevitch v, the Queen (1977) 51 Aust, L.T.R. 657
{(Aust. H.C.) ' '

Smith and Hagan (5th ed) at p. 250-251.

R. v. Cosgrove [1948] Tas. S.R. 99 at 105.

Farnsworth v. ZERBST supra n. l124(a}.

R. v. Murphy and Bieneck (1981) 60 C.C.C. (2d) 1 (Alta.
C.a.).

See also:
R, v. Tyrrel [1984] 1 Q.B. 710

R, v. Whitechurch (1980) 24 Q.B.D. 420.

Gillus supra n. la at p. 50-52.

Lythgoe v. State 626 P.Rpt. {2d) 1082 (Alaska S.C.
1981).

U.S. v. Holte 236 U,S. 140 (1914).

R. v. Burns et al (1984) 79 Cr. App. R. 173 generally
see J.C. Smith "Victims as Partners to a Crime" [1962]
Crim.L.R, 683. .
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R. v. MacKenzie (1910) 6 Cr.App. R. 64,

see also:
R. v. Cardinal (1983)] 1 W.W.R. 689 (adult can be liable

as aider and abettor to 13 year old rapist).

The section condifies the common law.

see: :
Macleod v. A.G. for N.S.W. [1891] A.C. 455,

Criminal Code s. 423(3) and following. These are
discussed in MacFarlane supra n. la at p. 238,

Recent examples which refer to the earlier jurisprudence
include:

A.G. Reference No. 1 for 1983 (1983) 77 Cr.App. R. 9.

R. v. Tomsett [1985] Crim.L.R. 369,

Libman v. The Queen (1985) 21 C.C.C. (3d) 206 (S.C.C.).

Ibid.

The approach taken in Libman was foreshadowed by Justice
Corey’s lucid judgment in Re. Bigelow and The Queen
(1982) 69 C.C.C. {(2d) 204 leave to appeal to S.C.C.
refused 45 N.R. 534. :

Bolduc v. The A.G. Quebec (1982) 68 C.C.C. (24) 413,
[1982] 1 S.C.R. 573,

Gunn v. The Queen (1982) 54 C.C.C. (2d4) 163 (MAN.C.A.)
rev., on other grounds [1982] 1 5.C.R. 522.

Bolduc supra h. 133,
Gunn supra n. 133,

v. Dass (1979) 47 C.C.C. (2d) 194 at 206 (MAN.C.,A.).

R.
B_: Ve Baldlnl (1984) 5}. AoRo_ 89 (AltaoC'Ao).
Contra: R. v. Lai and Lau (1985) 24 C.C.C. (3d) 238
(B.C.C.A.). |
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136. See Gunn supra. n. 135 and Bolduc supra n. 134.

The indictments are set in the judgment.

See also:

R. v. Commisso et al unreported judgment released May
10th 1979, Ont.Dist.Ct. In that case the Crown alleged
an argument to breach Federal and or state laws.

137, R, v. Dass supra n. 135, R. Ve Bengart supra n. 33.

138. Arguably, if the effects of the offence were felt in
Canada that could satisfy the "substantial contact®
test".

139. R. V. Gauthier (1983) 51 N.B.R. (24) %0 (N.B.S.C.
App.Div.). '

140. Re. ve Baldini (1984) 51 A.R. 89 (Alta.C.A.).

141. The Crown could lay alternate ch:irges, or it is

submitted the Crown could lay one count alleging the
locale in the alternative.

142. See sectlion 434 for the basic rule relating to venue.
Some of the exceptions are found in s. 434, s. 435, s.
665 and s, 666, Insofar as the exception found in s.
435 is concerned, it should be noted that conspiracy to
commit murder is a s. 427 offence. S. 435 is therefore
not applicable.

143. Re. Bigelow and the Queen supra n. 132.

R. Cassidy 18 C.C.C. (2d) 1 at 8 (N.B.S5.C. App.Div.}.

R. v. Trudel ex parte Horbas [1969] 3 C.C.C. 95
{Man.C.A.) have to appeal to 5.C,C: refused.

C.M. Powell "Conspiracy Prosecutions" 16 Crim.L. Q. 34
at 39.

R. Ritchie, "The Crime of Conspiracy" (1938) 16 C.B.R,
202 at 205-207.

Goade supra n. la. Chap. 4.
144. Ibid.

l4d4a. See alsc R. v. Lai and fau supra n. 135.

145, See Criminal Code s. 21, 22.
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l46. See Criminal Code s. 21(2).

147. The bilateral or multilateral nature of conspiracy is
discussed above.

148, Whether the act of agreeng constitutes an act of aiding
and abetting will depend on whether it constitutes an
act of encouragement or assistance done with the
necessary intent.

See: :
R. v. Kraveria (1954) 20 C.R. 206 reversed on another
pt. 112 C.CDC. 81 (SQC.CU).

149, Dunlop and Sylvester v. The Queen [197%] S.C.R. 881, 8
C.R. (3d) at 363-368.

P. Gillies, Criminal Complicity (1980} at p. 61 and
following.

R. v. Clarkson [1971] 1 W.L.R. 1402 at 1405-1408.

lSUu Ibid.
151, Ihid.
See also: e

b.P,P, v. Maxwell [1978] 3 All E.R. 1140 (H.L.).

152. [1947] O.R. 155,
88 C.C.C., 1 (OntonAo)o

153. Koury v. The Queen [1964] S.C.R. 212, [1964] 2 C.C.C.
57,

See also: '

Re. v, bweetland {1957) 42 Cr. App. R. 62, contra: {on
the facts oOf the cases)

seast _ _

R, v. Cooper and Compton [1947] 2 All E.R. 701.

R. v. Beach and Owens {1957} Crim.L.R. &87.

154. (1981) 56 C.C.C. (2d) 193 at 453-455; Affirmed without
COhSidering thlS pOint; 19 CoCth (3d)’ 3 (S'CICI)I

155, R. v. Anderson (1985} 81 Cr.App. R. 253. {1985]
' Crim.L K. 651.
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Affirming (1984) 80 Cr.aApp.R. 64.

[1984] Crim.L.R. 550; Smith and Hogan {5th ed) suggest
that those who agreed to aid and abet somecne else
commit an offence are not quilty of conspiracy to commit
that oftence. That result however turns on the wording
of . 1{1) of the Act,

(1984) 40 C.R. (3d) 222 (B.C.S5.C.).

supra n. 155, R, v. Hollinshead et al (1984) 80 Cr.App.
R. 285, provides an example as well, "“H" provided
*black boxes" to others., The boxes had only one use -
the defrauding of the electric company. "H" had no
involvement beyond supplying the boxes. The Court of

- Appeal acquitted "H" on a charge of conspiracy to

defraud holding that H's agreement to selil the boxes to -
"X" who in turn would distribute them to others who
would use them to cheat the utility company did not
amount to fraud., "H" had no role to play in, or
interest in the fraud. It is submitted however, if he
was aware that others had agreed to cheat the company
using these boxes when he sold them to "X", he was

- clearly an accessory . to their agreement and a party to

the fraud if it was committed. See case comment [1585]
Crim. L.R, 30, The House of Lords reversed [1985]
Crim.L.R. 653, holding that an agreement to supply the
boxes knowing of their intended use, made "H" an
conspirator whether he was to be party to that fraud or
not. See commentary at {1%85] Crim.L.R. 653. The
House of Lords approach does not rely on aiding and
abetting but rather on a "mutuality of conduct approcach®
to the determination of conspiratorial liability.

For a recent case considering the scope of the liability
created by s. 21(2) see: R. v. Mocre (1984) 15 C.C.C.
(3@) 541 (Ont.C.A.).

The classic description of the application of s. 21(2)
remains

R. v. Trinneer [1970] S.C.R. 638.
[L970) 3 C.C,C. 289, '

Eg. see R. v. Turkiewicz and Barrow (1979} 50 C.C.C.
(2d) 406 (Ont.C.A.).

{1983) 6 C.C.C. {34) 518, (B.C.C.A.,) leave to appeal to
5.C.C. granted. '
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161, See R. v. Douglas (1977) 33 C.C.C. (2d) 395 (Ont.C.A.}.
162. R. v. Koufis [1941] S.C.R. 481,
163. See R. v. Gagnon (1956) 115 C.C.C. 361 at 365 (S.C.C.}.

The applicability of the co—conspirator exception to the
hearsay rule, to all forms of joint criminal ventures
destroys the argument, often made, that conspiracy
charges give the prosecution an unfair evidentiary
advantage: See Smith and Hogan (5th ed) at p. 249.

le4d. Criminal Code s. 22.

165. Criminal Code s. 422. It should be noted that the
' present sections 22 and 422 eliminate the prior
references to procuring and inciting and use only word
counselling. The change is cosmetic only.

166, R. v. Glubisz (No. 2) 9 C.R. (3d) 340 (B.C.C.A.)

PD. Stuart Criminal Law (1982) at p. 583.

ie7. R. v. Glubisz supra n. 166 at p. 309.

A.G, Reference (No. i of 1975) [19751 Q.B. 773 (C.A.)
generally see V. Rose, Parties to an Offence (1982)

Chap. 4.
l68, R. v. Lenton (1946} 88 C.C.C. 1 at 5-6 (Ont.C.A.}.
169. R. v. Walia (No. 1) 9 C.R. {3d) 293 (B.C.C.A.).
170, Criminal Code s. 24.
171, This will be determined by reference to the proximity

requirement set out in s. 24(2) of the Code.

172, Criminal Code s. 588
S 589 (1)(b)9 .

173. R. v. Beeman fla79] 2 s.C.R. 1lb.
Aff. 40 C,C.C. (2d) 76 (B.C.C.A.).

Sheppe v. The Queen (1980) 15 C.R. (3d4) 381 (S.C.C.}
Aff. 40 C.C.,C. (2d4) 76.

Note: Chief Justice Lasken in Sheppe, was careful to
note, that in the facts of Sheppe, the conspiracy
alleged went beyond the single transaction on which the
substantive offense was based. It is still open to
argument in the highest Court, that where the scope of
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175.
176.

177.
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the conspiracy is the same as that of the substantive
offence, that there should not be two convictions.

(1979) 51 C.C.C. (2d) 86 (Ont.C,A.) Early authority to
the contrary is referred to in:

G. Williams Criminal Law The General Post at p. 615,
669.

English Law Commission Working Paper #50.

Inchoate Offences (l1Y73) p. 27-29,
ibid.

See R. v. May (1984) 13 C.C.C. (3d) 257 (Ont.C.A.).

R. v. Northern Electric (1955) 111 C.C.C. 241 at 263
(ODC-H.C-)- . )

Howard Smith Paper Mills v. The Queen (1957) 118 C,C.C.
321 at 324. '
[1957] s.C.R. 403,

R. v. Gunn (1980) 54 C.C.C, (2d) 163 (Man.C.A.).
reversed withaout reference to this point see supra n.
133,

As to the different position prior to the amendment of
s. 1{1)(b) of the Criminal Law Act 1977 in 1981.

D.P.P. v. Nock [1978] A.C. 979 at 996 (H.L.).

R. v. Harris (1979) 69 Cr.App.R. 122 (C.A.}.
R. v. Bennett (1978) 68 Cr.App.R. 168 (C.A.).

ee also:
» Vo Nitra (1983) 10 A.Crim.R. 370

W

{Aust.Fed.Ct.) for a discussion of the English
authorities.

s. L{1)(b) of the Act, enacted in 198l reverses Nock and
imposes liability even where the conspirators choose
inadequate means to achieve thelr end. The Nock
principle remains applicable to common law conspiracies
in England.

See also: _
R. v. Nitra (1983) 10 Aust.Crim.R. 370 (Aust.Fed.Ct.}.
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180,

181.

182,
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R. v. Chow Sik Wah et al [1l964} 1 C.C.C. 313
(Ont.C.A.).

See also:

R. v. Burgess (1976) 33 C.C.C. (2d) 126 (B.C.C.A.) {an
attempt case}. :

b.P.P. v. Nock supra n. 177.

The same problem arises in attempt cases. In Canada, it
has been held that the offence is made out, if in the
facts, the accused believed them to be, the offence
could have been committed.

See: , ‘ :
Criminal Code s. 24{2), and

sce:
Detering v. The Queen (1982) 70 C.C.C. (24) 321
(8.C.C.).

As noted above, in n. 177, the English Parliament has
overruled Nock by providing that a person is guilty of
conspiracy "1f a person agrees with any other person or
persons that a cause of conduct shall be pursued when if
the agreement 1is carried out in accordance with their
intentions either will necessarily amount to or involve
the commission of any offence ... or would do so but
for the existence of facts which render the commission
of the coffence ... impossible.

Eg. see R. v. Partridge {1930) 30 S.R. (N.S.W.) 410 at
4130- ' .

and see comments of:
Lambert J.A. in R. v. Dixon et al supra n. 45,

And see:
the comments of Judge Murphy in

R. v. Gerakiteys (1984) 12 A.Crim.R. 54 (H.C.).

See also:
Krulewitch v. U.S5.A. 366 U.S. 440 at 453.

R. v. Jean and Pusinger supra n. a7.

R. v. Boulten (1971) 12 Cox. C.C. 87 and 93.

G. Williams: Criminal Law the General Part at p. 684.

G. Williams "The Added Conspiracy Count" (1978) 128
NQL‘J. 240
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186.

187,

188.

189.

190.

191,

192,
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See supra n. 10,

Ibid.,

Mr. Humphry's famous comparison of electricity to
conspiracy is referred to in MacPFarlane supra n. la at

p. 216.

Supra note 182, cited with approval in R. v.
Schumiatcher [1966] 2 C.C.C. 76 at 120.

For example, it is clear that the rules of evidence
aperate na differently in conspiracy cases than in other
cases alleging joint crime. See Gillies supra n. la. at
pe. 11, yet writers and judges continue to refer to
"special®" rules, eg. R. v. Wost [1948] 1 K.B, 709 at
720, This writer's personal opinion is that most of the
difficulties encountered in conspiracy cases stem from
the Court's failure to precisely define the elements of
the offence, and a failure to require precision in the
allegation made by the Crown in the indictment.

The tactic has been criticized see R. v. Hayes [1942]
D.R. 52. )

R. v. Baron and Wertman (1976) 31 C.C.C. (2d) 525.

R. v. Jean and Piesinger supra n. 47.

Supra n. 47,

R. v. Brown {1945] O.R. 869 at 874.

R, v. McDonnell ([1966] 1 v.B, 233,
See Wilson supra n. 10a.

Goode refers to this as "moral double jeopardy" supra n.
la. at p. 183.

R. v. Koury [1964] 5.C.R., 212 at 216.

R. v. Feeley et al [1963] 3 Cc.C.C. 201 (S.C.C.) and

R, v. Kravenia [1955] 5.C.R. 615 at 621 (5.C.C.)

stand firmly in the way of any judicial pronouncement
barriag convictions for both offences.
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(1974) 26 C.R.N.5. 1.
See supra n. 192. 7
See supra n. 173 at p. 386.

[(1985] 2 S.C.R. 255
48 C.R. (3d) 97.

See supré n. 16,

Ibid.

See cases referred to supra n. 192.

A very circumspect judicial power to stay criminal
proceedings which are an abuse of the Court’s process is

now firmly recognized in Canada.

Jewitt v. The Queen (1934) 21 C.C.C. {34) 7.

Goode supra n. la. at p. 184-185, As to the principle
to be applied in determining whether sentences imposed
for two crimes should be consequtive or concurrent,
see:

B_.'.. Va Halnes (1975) 29 CoR-NcSc 239 (Ont.C.Ao) and

see:
R. v« Chisholm [1965] 4 C.C.C. 289 (Ont.C.A.).

The power to sever is found in s. 520 of the Criminal
Code. As to its application in conspliracy cases

see:t
R. v. Jefferson (1972) 6 C.C.C. (2d) 33 (Ont.H.C.)

R. v. Jones (1974) 59 Cr.App.R. 120 at 124,
English Practice Direction found in 64 Cr.App.R. 258.
R. v. Porrier (196l) 37 C.R. 165 (Que.C.A.)}.

Severence is however not automatic: see Gillies supra
MNe 1ae at].86_189-

D. Maclean: "The Conspiracy Indictment” 21 Crim.L.Q.
121.

Joinder is criticized in R. v. Arseneau (1977) 36 C.C.C.
(2d) 65 (N.B.S.C.App.Div.). '
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1@

v, Purnell [19878] 6 W.W.R., 1,

R. v. McNamera et al supra n. 40 at 260-266.

See s. 520 of the Criminal Code.

As to the application of s. 520 to the severence of"
counts generally see

R, v. Assaf (1978) 7 C.R. (3d) 267 (Ont.C.A.).

ve. Simpson (1977) 35 C.C.C. (24} 337 (Ont.C.A.).

v. Keshane (1974) 20 C.C.C. (2d4) 542.

This provision was introduced in the S.C., 19 1985 C, 19,
s. 119 in December 1985, but simply codifies the
existing law.

R. v. Deol et al (1979) 51 C.C.C. (2d) 41 (Alta.Q.B.).

R. v, Barudin (1983) 33 C.R. (3d) 319.

R. v. Pope (1978) 9 B,C,L.R. 123 (B.C.Ct.Ct.).
45 C,C.C. (2d) 348 (a case dealing with particulars]).

L

Re. Cole and the Queen (1980) 70 C.C.C. (2d) 460,
(Ont.H.C.),

goes a step further and holds that a motions court judge
can order particulars, Cole was not followed by
Sutherland J. in R, v. Morin (1985) 23 C.C.C. (3d) 5508,

Eg. see R, v. Sternig (1975) 31 C.R.,N.S., 272 at 283
(Oﬂt-C.A;).

See:
R. v. Moghal [1977] Crim.L.R. 373.

The cases are collected by G. Ewaschuk at p. 247 of
Ewaschuks: Criminal Pleadings and Practise (1983).

{19791 1 S.C.R. 960,
44 C.C.C. (2d) 481l.

Guimond takes a different apﬁroach than earlier cases
eqg,
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R. v. Baron and Wertman (1976) 31 C.C.C. (2d) 525
{Ont.C.A.}.

R. v. Lake (1877} 64 Cr.App.R. 172,

Ibid at 497,

Some counsel however suggest that an accused against
whom there is little evidence stands a better chance of
acquittal if he is tied with those accused against whom
there is a strong case. They argue that the jury may
find a reasonable doubt based on a comparison of the
relative strengths of the cases.

S. SLO(l) requires that the charge on general refer to a
single transaction; and that it specify an offence:

S. 510(3) requires that the charge contain reasonable
information to identify the transaction referred to:
Generally see:

R. v. City of Sault Ste. Marie [1978] 2 S.C.R, 1299,

R. v, Wis Developments Corp. Ltd. et al (1984) 12 C.C.C.
13d) 129 (5.C.C.).

R. v. Raphael {1972) 7 CeCuC. (2d) 325 (Ont.C.A.).

R. v. Canavan and Busby [1970] 5 C.C.C. 15 at 19
(Ont.C.A.).

R. v. Barnes (1975) 26 C,C.C, (2d) 112
(NeS«S.C0.App.Div.).

Ewaschuck supra n. 208 at p. 180-220.

R. v. Phillips (1906) 11 C.C.C. 8Y at 91 (O.H.C.).

R. v. Addis (1964) 48 Cr.App.R. 95 at 101.

As long as the criminal objects are encompassed in one
agreement, the count is not bad merely because it
alleges more than one criminal object; see:

R. v. Rose {1947] 30 L.R. 618 at 625 (Que.S.C.).

R. v. Graham (1954) 108 C.C.C., 153 at 156. (B.C.C.A.).

ve Rese [1968] 1 C.C.C. 363 (Ont.C.A.).

= 1=

v. Dass (1979) 47 C.C.C. (2d) 194 (Man.C.A.).
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Nor does the phraseology commonly used which alleges

conspiracy "the one with other or others of them" 33
offend s. 510; sece:

R, v. Bergart supra n. 33; see also MacFarlane supra n.
la. at padge 230-236.

V. Cotronl et al (1979) 7 C.R. (3d) 185 at 198

R, v. Cipolla [1965] 2 O.R. 673 (Ont.C.A.).
Affl 46 CtR. 197 (SICIC'}'

D. McLean "The Conspiracy Indictment” (1978) 21
Crim.L.Q., 96 at 109.

R. v. Handleman (1980) 57 C,C.C. (24) 242 at 252
(Ont «CL.A. ) .

Lyons v. The Queen (1Y82) 69 C.C.C. (2d)} 318
(B.C.C.A.).

Aff, without reference to this point (1984) 15 C.C.C.
(3d) 417.

Ibid: earlier authority supporting the contrary
position is no longer reliable eg.

R. v. Macbonald and eight others (1963) 10 C.C.C. (24}
488 (B.C.C.A.).

If the trial judge continues with the trial, he will of
course have to determine whether the evidence
establishes the conspiracy charged. If he has a
reasonable doubt as to whether the Crown has proved the
agreement charged, or some other agreement then he must
acquit. MacFarlane supra n. la. provides an admirable
review of the case law in Canada, Australia, England and
the United States.

Sce also:
R. v. Burns et al (1979) 51 C.C.C. (24} 27
(B,C.C.Ct.).,

R. v. Carothers et al {(unreported released Jan. 24,
1979, B.C.Ct.Ct. :

S. 529 of the Criminal Code.

Note Wis Developments supra n. 212, which deals with the

power of amendment, deals with the summary conviction
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provisions and not with s, 529 which applies to
indictments; generally as to the power of amendment see
Ewaschuk supra n. 208 at p. 231 and following.

See R, v. Cotroni et al supra n. 215.

R, v. Bass [19701 3 C.C.C. 422 (Ont.C.

Aff, §.C.C. [1970] S.C.R.
Supra n. 215.

See 5. 516 of the Criminal Code.

Supra n. 215 at p. 208.

Ibid at p. 199-200; see also Ewaschuk
191.

See R. v. Nitra (1983) 10 A. Crim. R.

A.).

supra n. 208 at p.

370

(Aust.Fed.Ct.) where the Court holds that on a single
charge of conspiracy to do "X" and "Y"; that A & B
cannot be convicted of conspiracy to do "X" and W and 2

of conspiracy to do “¥",
Supra.n. 217,
Supra n. 215,
Ibid at p. 9.

R. v. Paterson et al (1985) 18 C.C.C.
(OntoC-Ao ) .

R. v. Greenfield [1973] 1 W.L.R. 1151.

Supra n., 217, see also:

(3d) 137 and 143

R, v. Gill [1969] 3 C.C.C. 175 (B.C.C.A.).

R. v. Schumiatchep [1966] 2 C.C.C. 76

at 120-123,

20.

see also s. 512 of the Criminal Code.

Supra n. 213.
see also:

Eg. see Little and Wolski v. The Queen [1976] 1 S.C.R.

R. v. Borak [1979] 1 W.W.R. 709 (B.C.C.A.).
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R, v. Adducno et al {1940) 73 C.C.C. 152 (Ont.C.A.).

|7

ve. Bach (1974) 28 C.R.N:S. 259 (Ont.C.A.).

R. v. Miron and D'Amour (1974) 23 C.R.N.S. 261

« V
(OntoC-Ao)o

Brodie v. The King [1936] S8.C.R. 188;

R. v. Goodfellow (1906) 10 C.C.C. 424 (Ont.C.A.}:

R. v. Buck (1932) 57 C.C.C. 290 (Ont. C.A.);

provide examples of insufficient conspiracy indictments
see also: '

R. v. Achtemchuk (1978) 40 C.C.C. (2d) 515 (Alta.S5.C.}.

Supra n. 33.
As to particulars in consplracy cases see:

Cox and Patton v. The Queen (1963) 2 C.C.C. 148

Rex v. McGavin Bakeries Ltd. (195%6) 99 C.C.C. 330
(Atla-S.Co). .

R. v. Pope supra n. 207,

Re. Cole and The Queen supra n. 207;

R. v. Morin supra n. 207.

R. v. Gouederou et al (1974 16 C.C.C. (24d) 238
(Ont.Cvo)u ’

Aff. without reference to this point [1976] S.C.R.
308.

R. v. Bengart et al, supra n. 33;

see also:
R. v. Lyons, supra n. 215.

R. v. Abbas Ali Khan (1982) 36 O.R. (2d) 392 at 404
(Ont.C.A.).




241,

242.

243,

244.

245

246

247

248

249

~32-

Cox and Patton v..The Queen supra n. 237;

see also Ewaschuk supra n. 208, at page 221, where the
author states "... the Crown must prove the material
particulars it alleges in the Count". GSee also R. v,
Rosen (1985) 16 C.C.C., (3d) 48l (S.C.C.). T

see also D. McLean "The Conspiracy Indictment"” (1978) 21
Crim.L.Q. 96. '

For an example of a material particular see:
R. v. Mullen (1983) 39 O,R. (3d) 796 (Ont.C.A.).
(1978) 40 CQCUCI» (Zd) 7 at p. 24_25 (Ont-CnA-)

see also: '
R. v. Schumiatcher [1966] 2 C.C.C. 72;

and see D. McLean Conspiracy: "Admissible Evidence and
Method of Proof" (1978) 21 Cr m.L.Q. 186 at 294,

Criminal Code s. 529(2).

R. v. Canadian General Electric Co. Ltd. et al (No. 1)
(1974) 17 C.C.C. (2d) 433 at 443 (Ont.H.C.).

see also:

R. v. Dixon (1984) 16 C.C.C.J (3d) 431 per Lambert J,A.
(in dissent on another point) 443.

R. v. Barudin et al. (1983), 33 CR (3d4) 319 at 325
CeB.CuB.C,

R. v. Cotroni supra. no. 34

R. v. Gerson (1247), 89 C.C.C. 138 at 142 (Ont. C.A.)
R. v. Nerlich (19i5), 24 C.C.C. 256 at 262 {(Ont. C.A.)

The Crown will often not be able to provide precise
times or places, since the conspiracy will be the
product of an ongoing relationship between the parties
and may not have a precise starting point see:

R. ve Canadian General Electric Co. Ltd. supra n. 244 at

p. 444.

Rex v. McCaven Bakeries supra n. 238

R. v. Govederor supra n. 239
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R. v. Buck et al. 57 C.C.C. 290 (Ont. C.A.)

R. v. Abbas Ali Khan (1382), 36 O.R. (2d) 399 at 404
(Ont. CoA.) ‘

As to Particulars generally see R, Salhaney:
Canadian Criminal Procedure 4th ed. (1984), at p. 217.

As to disclosure, the basic rule holds that disclosure
prior to trial rests with the Crown, subject to the
limited rights of disclosure provided for in the Code
{s. 531, 533). As to Crown counsel's duty see:

Re Cunliffe and Law Society of B.C. (1984), 13 C.C.C.
(33) 560 (B.C.C.A.)

at trial the trial ijudge controls the extent and nature
of disclosure judge sge:

R. v. Savion (1980), QE/E}C.C. (2d) 276, (Ont. C.A.);:

R, v. Lalonde (1971), 5 C.C.C. {2d) 168 {(Ont. C.A.);

Kritman v. The Queen (l§84), 13 C.C.Ca (3d) 522 (Alta.
Q-Bu)- ‘

Recent authority favours full disclosure subject to the
Crown demonstrating a reason for withholding disclosure
see:

R. V. borion (1985), 67 N.,S.R. (2d) 130 at 141 (N.S.5.C.
App. Div.).

{1969] 3 C.C.C, 115 (B.C.C.A.)
St. R. 9d. 512 (2d. C.A.},

Maria is of doubtful value in Canada given the Supreme
Court of Canada's judgement 1in

R. v. Vezina (1985}, 23 C.C.C. (3d) 481, where it was
held that where the Crown alleges a fraud on "X", it is
not fatal to their case if they prove that the fraud was
perpetrated on a different person, as long as there is
no prejudice to the accused.

Ibid

Supra n. 217
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Supra n. 237 at p. 152-154 (S.C.C.)

Ipid; As to what particulars form part of the objcct of
the conspiracy and hence are material and must be
proved, no precise statement can be made;

sSeg.
Gillies supra n. la at p. 36-37.

S. 553.1 of the Code, S.C. 1985 C. 19 s, 127, ]

not yet in force provides for pretrial conferences at
the request of either party (5. 553.1 (1)). It makes
the conference mandatory in jury cases (553,1 (2)).

The current practice in the Supreme Court of Ontario
provides for pretrial hearings where these issues are
canvassed. As to the value of pretrial conferences in
complex conspiracy cases see:

v Landy et al (1%81) 72 Cr. App. R. 237 at 243
(C.A.) ‘

A requirement that the defense outline its position is
perhaps an incursion on its accused's right to remain
silent as articulated in

Py

v Dubois (1884) 11 C.C.C. (3d) 453 (S.C.C.) reversing
9 C.R., {3d) 28} (Alta. C.A.) :

w

but it is a minimal one. The defense should not be
required to disclosure material 1in its possession on
which it may rely or which it may use to cross-examine
crown witnesses,

R, v Bengart et al supra n. 33 at P. 521

R, v Scheel {1978) 42 C.C.C. (2d) 31 (ONT. C.A.)

Smith v The Queen [1972] V.R. 46 at 59-60 (Vic. S.C.
Approved (1970) 121 C.L.R. 572 at 577 (H.C,)

The practice is common in some provinces (Quebec) and
was recently approved in

R. v Andrade (1985) 18 C.C.C. (3d) 41 (ONT. C.A.)
Inid.
(1983) 10 A. Crim. R. 370 (Aust. Fed. Ct.); The British

Columbia Court of Appeal comménted on the danger of the
practice 1in
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R. v Weng (1978) 41 C.C.C. {2d) 196,
and held that it should be used only in special
circumstances.

R. v Tennant and Naccarato (1975} 23 C.C.C. {2d) 80
(ONT., C.A.)

R. v Vawryk and Appleyard (1979) 46 C.C.C. (2d) 290
(MAN.” C.A.)

R. v Stanford (1975} 27 C.C.C. (2d) 520 (QUE. C.A.)

suggests that it is "prudent® to providg the jury with
the relevant statutory provisions.

This can require literally dozens of separate verdicts,
see: '

R. v McNamara et al (1981) 56 C.C.C. (2d) 193 at 260
(ONT. C.A.,); AFF. without reference to this point 19
CeCeC. (3d) 1 (S.CeC.)

Note the special verdict referred to in 5.613(1){(c) is
not the special verdict of not guilty by reason of
insanity. See S$.613{1) and S.613(1)(d),

e-go see:
R. v Williams [1953] 1 Q.B. 660

——

see infra "At the End of the Case: The Process Of
Adjudication",

Ibid.

R. v Tuckey et al (19285) 46 C.R. (3d) 97 (ONT. C.A.).

This case was not a conspiracy case:
R. v Hobart et al (1982) 65 C.C.C, (28) 218 (ONT. C.A.)

approved in
R. v Carter (1982) 67 C.C.C. (2d) 568 at 573 (S.C.C.)

also suggests that a separation of the issues by the
jury is not appropriate.

Supra n. 250; The matter is currently under review in
Ontario by a committ=ze composed of representatives of
the defense bar, and the Attorney General's Department.
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supra n. 250
see R. v Savion supra n. 250

Re Regina and Arviv {1985) 19 C.C.C. (3d) 395 (ONT.
A.) leave to appeal to §5.C.C. refused.

See also:
R. v Dlotte (1983) 42 O.R. (2d) 159, (ONT. C.A.)

where the Court held that the alleged non-disclosure did
not violate the Charter.

Recent cases dealing with access to the packet in wire
tap cases are instructive in

R. v Louis Martel. Justice Mitchell of the P,E.I.S.C.
sald in reference to S.7

*...those principles require that an accused
prisoner, such as the applicant has the right to
fully examine and challenge the admissibility of
the evidence tendered a:.zxinst them (emphasis
added)

Louis Martel is as yet unreported (April 2, 1986) but
was relied on by P.E.I.5.C. App. Div. in

Joseph Martel v The Queen (unreported April 30th, 1986).
Ontario trial courts have reached the same conclusion.

See:
R v. Ross (unreported referred to at 15 W.C.B.)

See also:
R, v Fiumara (1985) 12 C.R.R. 271 (ONT. CTY. CT.}

where non~disclosure of the accused's statement to the:
police was held to violate S. 7 of the Charter.

R. v Dorion supra n. 250

The Court would have to be satisfied that the admission
of the evidence would bring the administrtion of justice
into disrepute. In many cases an adjournment to glve

the defense an opportunity to meet the new material
would suffice.

e.g. see Paradis v The Queen (19%34) 61 C.C.C. 184 at
Ig8s (S.C.C.): {1934] S.C.R. 636 at 638 '
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R. v Gagnon [1956] S.C.R. 636 at 638 and see:

Goode supra ne. la at P.237-239

D. Hunt "Evidentiary Rules Peculiar to a Conspiracy
Case" 1974 16 Crim. L. Q. 307

278. R. v Douglas (1977) 33 C.C.C. (2d) 395 at 406 {ONT.
C.Al) :
279. This 1is obvious and not peculiar to conspiracy cases,

e.g. seet

R. v Cassidy (1974) 18 C.C.C. (2d) 1 N.B.S.C. App.
Div.) . -

see also:

C. Powell "Conspiracy Prosecutions" (1970) 13 Crim. L.
2. 34 at 61

280. The trial judges metaphor in

R. v Hutchinson {1904) 8 C.C.C. 486 (B.C.5.C.) to
uilding a wall brick by brick is an apt one.

o

281.

]

. v Cassidy supra n. 279
« Vv Purnell [1978] 6 W.W.R., 1 {Alta. C.A.)

.

Note: The agreement may be wider than the substantive
cffence committed.

See:
R, v Trudel (1984) 13 C.C.C. (34) 342.

282, R. v Poirier (1961) 37 C.R. 165 (QUE. C.A.)

R. v Baron and Wertman (1976) 31 C.C.C. (2d) 525 at 553
{ONT. C.A.)

R. v Goodfellow (1906) 10 C.C.C. 424 (ONT. C.A.)

283. R. v Jean and Piesinger (1979) 7 C.R. (3d) 338 at
57-358 (Alta. C.A.) AFF. (1980) 51 C.C.C.

(2d8) 1922 is the classic'examplea

284, This exception to the hearsay rule is sometime referred

: to as the co-conspirator's exception to the hearsay
rule. It is better described as the joint venture
exception to the hearsay rule.
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Corpus Juris Secundum Vol. 22A p. 1123

See also:

Goode supra n. la P.245 and following where the author
provides a detailed review of the authorities, and a
critigue of its ratiocnale.

See also:
R. v Carter (1982) 31 C,R. (3d) 97

119827 s.C.R. 938
67 C.C.C. (2d) 568

5. D. Frankel's commentary on Carter at 31 C.R. {3d4)
107 :

R. v Tripodi (1961) 104 C.L.R, 1 at 6 (H.C.)
See Hunt supra n. 277 and

see: ,
R. v Gagnon (1856) 115 C.C.C. 361 at 365 (S.C.C.)

R. v Pretty (1982) 18 Alta. L.R. (2d) 251 at 158 (Alta.
C.a.}

Goode supra n. la at P. 246. As pointed'out in

R. v Cloutier (1939) 73 C.C.C. 1 at 7 (S.C.C.) a
statement is an act.

R. v Miller et al (1984) 12 C.C.C. (3d) 54 {(B.C.C.A.)

See also:
R. v Cassidy supra n.279

See R, v Cook (1984) 39 C.R. (3d) 300 (ONT. C.A.)

R. v Hobart et al (1982) 25 C.R. (3d) 214 at 225-227

- (ONT. C.A.)

|7

v Baron and Wertman supra n. 282

e}

f

. v Carter supra n. 285
Supra n.285
Ibid at p. 575

Ibid, see also:
R. v Carrier (1977) 12 Nfld. & P.E.I. 189 (NEId. C.A.)
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294. Ibid; as to putting these acts and declarations in the
context of the rest of the evidence.

See:
R. v Filiault and Kane (1384) 15 C.C.C. (3d4) 352

(s.C.C.) Approving 63 C.C.C. {2d) 321 (ONT. C.A.)

See also:
R, v Mota {1979) 46 C.C.C. {(2d) 273 at 281 (ONT. C. A.)}

295. R. v Ryan (1984) 14 Aust. C.R, 97 at 102 (N.S.W.C.A.)
296. State v Hacker 400 A. 2d 567 (1979, N,J. Sup. CT.)

U.S. v Weiner 578 F. 2d 757 (1978, 9th CIR.)

U.5. v Sctanchich 550 F 24, 1294 (1977 2nd CIR.)

See also: -
R. v Mitchell [1964] Crim. L.R. 297

Behn v The King (1936) 38 W.A.L.R. (W.A.S. CF)

Note: In Mitchell and Behn the acquittals were not "on

the merits®.
297, (1971) S.C.C.C; (2d) 503 at P. 514-516 (B.C.C.A.)

See also:
R. v Anthony [1965] 2 Q.B. 189

297a. (1972) 8 C.C.C. (2d) 185 (S.C.C.)
298, Grdic v The Queen (1985} 59 N.R. 61 (8.C.C.)
299, The propesition is startling because it ignores the onus

of proof and equats a failure to satisfy that onus with
a positive finding of innocence.

300, The pendency requirement is subject to some elasticity
see infra. n.307 and following

301. see infra. n. 302
302. BL v Dass (1979) 47 C.C.C. (2d4) 194 (MAN.C.A.)

R. v McNamara et al supra n. 40 at p.440-441

R. v Hook (1975) 22 C.C.C. (2d) 118 (Alta. C.A.)
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v Lynch et al (1978) 40 C.C.C. (2d) 7 at 923 (ONT,

R.

C.A.)

R. v Chow Tai and Limerick (1978) 43 C. C C. (Zd} 215 at
276 (B C.C.A.) _

. v Cook and Cain (1980) 53 C.C.C. (2d) 217 at 222-223

over and Gerol (1985) 20 C.C.C. (3d) 300 at 330
.)

See R. v McNamara et al supra n. 302

Dass supra n. 302 appears to be to the contrary. If it

15, it is 1ncorrect.

R. v Baron and Wertman supra n.282

R. v May (1984) 13 C.C.C. (3d) 257 (ONT. C.A.)

R. v Baron and Wertman supra n.282

R. v Minuzzo (1983) 10 Aust. Crim. L.,R. 190 {VICT.
CnA.)

See supra n.82;

-

R. v Baron and Wertman supra n.282

R. v Bachrack (1913) 21 Cc.C.C. 257 11 D.L.R. 522 (ONT.
C.A.) ‘

Ibid: see also Hunt supra n.277 at P.318

Supra. n.z282

Ibid at P. 349-350

See also R. v Tripp (1971) 5 C.C.C. (2d) 297 (B.C.C.A.)
were statements made after the frustration of the

agreement were excluded,

but see:
R, v Smith and Lang (1970) 72 W.W.R. 548 (B.C.S.C.)

Acts done after the conspiracy is terminated will be
admissible against the doer both to show the agreemenc
and her part1c1pat10n in it, if they are logically
relevant to those issues.
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317.

318.

319.

320.
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R. v Vraney et al (1979} 46 C.C.C, (26) 14 (ONT.C.A.)

leave to appeal to 5.C.,C. refused {1980} 1 S.C.R, xiii
See also:

R. v Henderson (1984) i4 A. Crim. R. 274 (S. Aust,
C.A.)

Ibid

See R. V Perc! (1945) 84 C-CaCo 327 at 329 (NOSQSOCC
ApD. “Div.)

R. v DePauw [1966] 4 C.C.C, 335 (B.C.C.A.)

R. v Andrews et al (1979} 8 C.,R. (3d) 1 at 20-21
(BaCoCaAn.)

Gillies supra n. la at 169-171
Supra n. 315%

v 1 1ngton et al (1926} 45 C.C.C. 249 at 256~-258
«CeS5.C.)

r-.l?)

Corpus Juris Secundum Vol. 22A P. 1144

R. v Container Materials Ltd. (1240) 75 C.C.C. 113 at
128

R. v Gouronff (1979} A. Crim. R. 367 at 370-372 (VICT.
C.A,)

See supra n.317 and see:
Gillies n.la at P171

R. v McNaughton (1976) 33 C.R.A.S. 279 at 288

R. v Kelly (1917) 27 C.C.C. 140 at 204 (MAN. C.A.)
Powell supra n.27% at P.38

R. v Simington et al supra n.317

See the ¢lassic statement ins
R, v Parnell (1881) 14 Cox. C.C. 508 at 515

For this reason conspiracy prosecution play a
predominant role in the prosecution of organized crime.
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323.

324,

324a.

325.

326,

327.
328.

331.

d] P

For an early Canadian comment on the value of conspiracy
charges in cases involving organized criminal activity
see R, Ritchie "The Crime of Conspiracy® (1938) 16 CAN.
BAR. REV, 202 _

R. w §§vion (1980) 13 C,.R. (34) 259

v Lyons et al supra n.215

R.
R. v Mota (1979) 46 C.C.C. (2d) 273
R. v Filiault and Kane supra n. 294

Gillies n.la at P.162-163

Corpus Juris Secundum Vol. 22A P1184, 1189

Cases like:

R. v O'Brien [1954] S.C.R. 666 and those which apply it
support this argument. See supra n. 86.

See supra n. 322-324

Tne acts and declarations are a type of circumstantial
evidence and subject to the strengths and weaknesses of
circumstantial evidence.

Supra n.293

The phrase appears in texts like:

McCormick On Evidence 3rd ed. (1984) 149-151

E.g. Goode supra n.l9 at 254-255

Pretrial conferences at which the Crown ocutlines the
evidence on which it will rely may facilitate a more
active judicilal role in the determination oﬁ the order
of proof.

See Titus v The Queen (1983) 2 C.C.C. (3d) 321 (S.C.C.)

See also:
R v. Paul [1977] 1 S.C.R. 181

U.S. v Sheopard [1977] 2 S.C.R. 1067
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333.

334,

335.

336.
337.

338.
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R. v Andrews (1%79) 8 C.R. (3d) 1

The accused is entitled to a ruling on the point before
he elects as to whether to call a defense:

R. v Angelantoni (1975) 28 C.C.C, (2d) 179 (ONT.C.A.)

v Paul supra n.331

(=

=

. v Mackey (1971) 4 C.C.C. {24) 192 (ONT.C.A.)

R. v Downie (1972) 10 C.C.C. (2d) 335 (MAN.C.A.)

Earlier authority to the contrary is no‘longer good law,
€vg.

R. v Knox [1968] 2 C.C.C. 348 The trial judge in

Carothers supra appears to have followed that earlier
authority supra n.217

U.S. v Sheppard supra n.331

See Carothers supra n.217 and

seed
Cotroni supra n.34,

see also:
R. v Dixon et al supra n.45

If there is no proof of the agreement alleged it must
follow that there can be no proof of participation.

Supra n.331

Supra n.Z285

=

. v Baron and Wertman (1976) 31 C.C.C. (2d) 525 (ONT.
A.)

. v Bird [1969] 1 O.R. 263 (ONT. C.A.)

2

o)

R. v Hobart et al (1982) 25 C.R. (3d) 214 {(ONT. C.A.)

el

. v Finley and Grelette (1985) 23 C.C.C. (3d) 48 (ONT.
C.A.)

R. v Morris (1982) 68 C.C.C. (2d) 115. AFF. on another
point” {1983) 7 C.C.C. (3d) 97 (S.C.C.)
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340.

341,

342,

343.

344,

345,

346,

347.

348.

349,
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R. v Dixon supra n.45

Vetrovec v The Queen (1982) 27 C.R. (3d) 304 [1982] 1
S.C.R. 811

R. v Lai and Lau (1985) 24 C.C.C. {3d) 237 at 251
(B’UCICIAIJ

Cloutier v The King (1939) 73 C.C.C. 1 (S.C.C.)

There are relatively few substantive offences which
still require corroboration, however see 5. 325(2)
(forgery)} and S.123 (perjury).

R. v Ferguson and Petri [1969] 1 C.C.C. 353 (B.C.C.A.)

R. v Kyling (1970) 2 C.C.C. (2d) 79 (S.C.C.)
R. v Jones (1971) 3 C.C.C. (2d) 153 (ONT. C.A.)

Criminal Code S.589; and see cases referred to above at
n.l9%3 o 197

5.534(4) as amended in December 1985 permits a plea to
an "offence arising out of the same transaction whether
or not it is an included offence”. Thus cne could, if
the Crown was agreeable, plead guilty to a charge of
conspiracy to commit murder, in answer to an indictment
cnarging murder.

Robillard v The Queen (1975) 36 C.R.N.S. 308 (QUE.
C.A.)}

R, v Trudel (1984) 13 C.C.C. (3d8) 342 (QUE. C.A.)

- V Woodburn (released May 26, 1977) unreported (ONT.
C.A.)
R. v Barnard (1979) 70 Cr. App. R. 28 at P.33:

Barnardris commented on in [1980] Crim. L.R. 235.

Forsythe v The Queen (1943) 79 C.C.C. 129 (S.C.C.)

R. v McRae (1955) 21 C.R. 13 at 14. (ONT. C.A.)

Rex v Plummer [1902] 2 K.B. 339

R. v Tracey (1946) 2 C.R. L7l (B.C.C.A.)
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R. v Funnell (1972) 6 C.C.C. (2d) 215 (ONT. C.A.)
EL v Ellis (1972) 6 C.C.C. (23) 220 (ONT, C.A.)}

350, (1975] A.C. 717
[1974] 2 All E.R, 1008

351. (1979} 44 C.C.C. (24) 481
_ [1979] 1 S.C.R. 960

352, D.P.P, v Shannon supra n.350 (per all five law lords)

Guimond v The King supra n.351

S5ee also:

R. v Baron and Wertman, supra n.338 at p. 552 (ONT.
C.A.) ' '

353, This principle is applicable to all cases where to
- verdicts are so inconsistent as to be incapable of
rationalization on the evidence. It is not peculiar to
the law of conspiracy. Generally see:

R. v McLaughlin (1974} 20 C.C.C. (2d) 59 (ONT. C.A.,)}

McDonald v The Queen [1960] S.C.R. 186

Koury v The Queen [1364] S.C.R., 212

R. v McShannock (1980) 55 C.C.C. (2d) 53 (ONT. C.A.)

354, Supra n. 350 at p. 1034 - 1035
355, Supra n. 350 at p. 1049
356. Supra n. 350 at p. 1046,
p. 1041 ‘
357. Guimond v The Queen supra n.3§l
358. Ibid.
359, R. v Canapina {(unreported), released Jan; 9th, 1979

(ONT, C.A.) and in R. v Baron_and Wertman supra n.338

the Ontario Court of Appeal preferred the traditional
approach as set out by Lord Morris, However in
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361.

362.

363,

364,
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R. v Gavvin (1980) 30 N.B.R. (2d) 414 the New Brunswick
Court of Appeal favoured Lord Simon's approach.

Criminal Paw Act 1977 as amended by the Criminal Attempt
Act 1981;

As to the application of the Amendment see
R. v Roberts (1983) 78 Cr. App. R. 41 (C.A.)

R. v Longman (1980) 72 Cr. App. R. 121 at 123 (C.A.)

See 5, 52 and S. 32 of the Charter

This was the result in Reference Re S.94(2) of the Motor
Vehicle Act (1985) 23 C.C.C. (3d) 289 (S.C.C.)

This was the result in R. v Oakes (1983) 2 C,C.C. (3d)
339, (ONT. C.A.); AFF. S.C.C. Feb. 28, 1986 as yet
unreported, ' ' -

For sxample see:
R. v Coombs (1985) 23 C.C.C, (3d) 356 (Nfld. S.C.)

R. v Bird and Peeble (1984) 40 C,R. (3d) 41 (MAN.Q.B.)

Appeal quashed without reference to merits 12 C.C.C.
(3d) 523 (MAN. C.Aa.)

R, v Oguatag (1985) 18 C.C,C. (3d) 440 (N.W.T.S5.C.)

R. v Williams (1985) 18 C.C.C. (3d) 356 (ONT. C.A.)

R. v Wiseman et al (1985) 22 C.C.C. {24) 12 (ONT, DIST.
CT. ) .
R. v Corbett (1985) 17 C.C.C. (3d) 129 at 146
(Boc-oCvo) .

Re Potﬁa and The Yueen (1983) 2 C.C.C. (3d) 383 leave to
appeal to S.C.C. refused.

R. v Sidhu, as yet unreported released Nov. 20th, 1984,
(ONT., CTY. CT.)

R. v Jones (1983) 25 Alta. L.R. (2d) 359 {(Alta. Prov.
CT.) '
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366.
367.

368.

369.

370,

371.

372.

373.
374.

375.

376
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The "rape shield" laws found in $.246.6 have had mixed
constitutional reviews, .

Coombs, and Oguatag hold they are unéonstitutibnal,

Bird, and Wiseman upheld the evidentiary rules in the
section.

Ibid S.364.
Ibidl
As to the scope of 5.7 see Lemar J. in

Reference Re. 5. 94(2) of the Motor Vehicle Act (1285)
23 C.C.C. (2d) 289 at 299-303; and see Wilson J. at P.

- 322-323.

.The absence of the ability to challenge the maker of the

statement is one of the main reasons hearsay 1s regarded
as unreliable E o

McCormick Evidence (3rd ed. 1984Y at P. T726-729,

R. v Williams supra n. 364

These are the criteria on which the exceptions to the
hearsay rule are built.

See:
McCormick supra n.369 at 753 and following.

For a review of the American position see the Note
'Co-Conspirators Exception to the Hearsay Rule” (1974)
40 Brook L.,R, 1231

And see G. Hinde: "Federal Rule of Evidence 801(d)(2)(e)
and the "Confrontation Clause"" (1985) 53 Ford. L.R.
1291

Hinde supra n.372
Hinde supra n.372 at 1291-1292

Delaney v U.S. 263 U,.,S, 586 (1924}

Dutton v Evans 400 ©.S. 74 (1970}): Dutton is thoroughly

‘analyzed by Hinde supra n.372 at P.1301 and following

U.S5. v Alfonso 738 F, 2d. 369 (iuth CIR. 1984)

Chio v. Roberts 448 U.S, 56 (1980)
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Ibid: see discussion of Roberts by Hinde supra n.372
£,1304 and following.

supra n.372
Ibid at P.1325 and following

Of some assistance is the decision in Sidhu supra.
n.364, where the trial judge would not let the Crown
read into evidence, the testimony of a witness given at
the preliminary inquiry when the witness had been
deported prior to trial.

see also: _
5; v Ross (1984) 42 C.R. (34) 49 (B.C. Co. CT.)

where the Court stayed proceedings as violating S. 11(d)
of the Charter when the Crown failed to produce the
informant as a witness where the defense was

gntrapment., '

it weould be argued that the Crown has chosen to make the
co—accused avalilable for cross—-examination by jointly
indicting him. :
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